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CUSTOMARY LAND OF THE INDIGENOUS PEOPLES IN PENINSULAR
MALAYSIA: AN ANALYSIS ON THE ORANG ASLI LAND CLAIM CASES

Izawati Wook!

ABSTRACT

Beginning with the case of Adong bin Kuwau v Johor State Government [1997] 1 MLJ 418
which was decided by the High Court in Johor in 1996, the law in Malaysia through common
law has developed a principle that recognizes the right of customary land of indigenous
peoples in Malaysia including the Orang Asli in Peninsular Malaysia. The legal position
regarding the legal status of land ownership by the indigenous minorities established by the
cases has filled in the gap in the law in the jurisdiction, addressing the issue of land dispute
among the minority communities. Using doctrinal legal research, this paper analyses the
common law principles, the basis, the content and scope of the rights recognized by these
cases. It is recommended that understanding this common law position is essential towards
greater protection of land rights the Orang Asli and other indigenous peoples in Malaysia.
Security of land is not only an essential foundation the vulnerable groups to maintain their
livelihoods but also contributes to local, national, and global sustainable development.

INTRODUCTION

Orang Asli are minority groups and are considered as marginalised in Malaysia. After
more than 60 years of independence they remain to be at the lowest rung of the society. More
than one third of them are living in poverty? and experience household food insecurity
resulting in malnutrition and chronic energy deficiency.’ They suffer from poor health, with a
disproportionately high number of deaths in childbirth and high infant mortality rates, a lower
life expectancy compared to the national average, and higher reported rates of infectious and
parasitic diseases and malnutrition.* In aspect of education number of dropouts from both
primary and secondary schools among the Orang Asli children remains high with all-round
poor academic performance.” These facts reflect a serious inequality of the minority
communities compared to the rest of the population in the country.

An issue which is a significant concern of the communities is the security of rights to
land including land that they have been living for a long time. Lands are also regarded as

The author is a senior lecturer at Faculty of Syariah and Law, Universiti Sains Islam Malaysia. She may be
contacted at izawati@usim.edu.my

)

Economic Planning Unit, ‘Strategy Paper 02: Elevating B40 households towards a middle-class society’,

Eleventh Malaysia Plan, Putrajaya, May 2015, p- 8,
<www.epu.gov.my/sites/default/files/Strategy%20Paper%2002.pdf>, accessed 15 June 2017. Poverty rate is for
year 2014.

3 See eg, Nor Haidanadia Hasni et al, 'Food Security among Orang Kintak in Pengkalan Hulu, Perak' (2017) 7(3)
International Journal of Academic Research in Business and Social Sciences ; Pei CS, Appannah G, Sulaiman
N. Household food insecurity, diet quality, and weight status among indigenous women (Mah Meri) in
Peninsular Malaysia. Lim H, Chee H, “Nutritional status and reproductive health of Orang Asli women in two
villages, Kuantan, Pahang”, Malays J Nutr. 1998 Dec; 4(1):31-54; Goy Siew Ching et al, 'Applying territorial
approach to rural agribusiness development in Malaysia’s aboriginal (Orang Asli) settlements: A comparative
study of Pos Balar, Kelantan and Pos Sinderut, Pahang' (2016) 12(4) Malaysian Journal of Society and Space
12 issue 4, 109 .

See, eg, Nicholas, Colin. (2000). The Orang Asli and the Contest for Resources: International Work Group for
Indigenous Affairs. 33-6; Lim Y AL, 'Intestinal Parasitic Infections Amongst Orang Asli (Indigenous) In
Malaysia: Has Socioeconomic Development Alleviated The Problem?' (2009) 26(2) Tropical Biomedicine 110.
Suhakam, Laporan Status Hak Pendidikan Kanak-kanak Orang Asli (Report on the Status of Education Rights of
the Orang Asli Children) (Suhakam, 2010); Nor, S. M., Roslan, S., Mohamed, A., Hassan, K. A., Ali, M. M., &
Manaf, J. A. (2011). Dropout prevention initiatives for Malaysian indigenous Orang Asli children. The
International Journal on School Disaffection, 8(1), 42-56; Abdullah, R. B., Mamat, W. H. W, Amirzal, W. A., &
Ibrahim, A. M. B. (2013). Teaching and learning problems of the Orang Asli education: Students’ perspective.
Asian Social Science, 9(12), 118-124.

4

w



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

fundamental to the communities culturally and spiritually, integral to the identity of the
community. However, the legal position on the status of ownership of land on which the
communities are living is complicated. The Aboriginal Peoples Act 1954, a special statute
providing for the governance of the affairs of the communities, provides some form of
protection to the land of the Orang Asli. Under the Act, the state authorities may declare the
land occupied by the Orang Asli within their jurisdictions as Aboriginal Areas (s 6) and
Aboriginal Reserve (s 7). Nonetheless, in practice, based on report by the Orang Asli
Advancement Department in 2015, less than 25% of the lands occupied by the Orang Asli are
declared as such.

On the other hand, the courts in Malaysia, through decisions in a number of cases, has
established an important body of case law recognizing the rights of the communities to their
customary land, thereby giving another form of legal protection. Based on doctrinal legal
research, this paper analyses the common law principles, the basis, the content and scope of
the rights recognized by these cases.

COMMON LAW PRINCIPLES ON INDIGENOUS LAND RIGHTS RECOGNITION

In Malaysian common law, generally, the land of the indigenous peoples, including the
Orang Asli, occupied by them for a long time is recognised as legally owned by the
communities. There are series of court cases which affirm this position and have developed to
become an established common law principles.

Briefly, the common law recognizes and protect existing rights of people including
rights relating to land ownership. The legal rights which arose from custom of people
continue to exist until or unless they are extinguished by legislative provision or act of
executive government authorised by legislation. The legal rights neither depend on statutory
provision nor declaration by executive government. It exists on its own and protected by the
common law, subject to extinguishment through means authorised by law. On this basis, the
state land ownership is not absolute but subject to existing legal rights.

This legal principle is the basis for the recognition of the land rights of indigenous
people in Malaysia including the Orang Asli of Peninsular Malaysia and natives in Sabah and
Sarawak. Specific to the Orang Asli communities, the rights recognised under the common
law exist in tandem with, or complement, the rights protected by the Aboriginal Peoples Act
1954, which is a special statute providing for protection of the minority communities.

ADAT AS THE BASIS AND DETERMINANT FOR THE CONTENT OF RIGHTS

The basis of the customary rights is custom or known as ‘adat’ in Malay. Conceptually,
adat or custom is used interchangeably with the term customary law or native law.® Under the
Malaysian law, custom is one of sources of law recognized by the Federal Constitution and
enforceable by the common law.” This is similar to the position of English law in which
custom is also a source of law."

In relation to the indigenous peoples’ land rights, custom practiced by the communities
gives rise to the legal rights, recognized and enforceable by the court of law. The customary
legal rights continue to exist unless extinguished by clear and plain legislation or by an
executive act authorized by such legislation, but compensation must be paid.’

¢ Ramy Bulan and Amy Locklear, Legal Perspectives on Native Customary Land Rights in Sarawak (Suhakam
(Human Rights Commission of Malaysia), 2009), 17.

7 Federal Constitution art 160(1).

8 E K Braybrooke, 'Custom as a Source of English Law' (1951) 50(1) Michigan Law Review 71, 72.

° Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289; Superintendent of Lands & Surveys Miri
Division v Madeli bin Salleh [2008] 2 MLJ 677, citing Mabo (No 2) (1992) 175 ALR 1, 3.
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At present, customs of certain sections of society are codified in statutes. For instance,
some part of custom on customary land of the Malay communities in Negeri Sembilan is
regulated by Customary Land Enactment 1926. This statute, among others, provides for
registration of the customary land. Another example of custom of local communities codified
in the form of statute is distribution of harta sepencarian (jointly acquired property) governed
by various Syariah enactments in all Malay states.

However, contrary to prevailing perspective, such statutes providing for codification of
custom, do not necessarily preclude related or other part of customs as an element that may
have the force of law. This is endorsed in Nor Anak Nyawai (No 1)"° that asserted the
enforceability of unwritten custom although part of it is codified. It has been held that where
customs are codified, such codification does not extinguish uncodified, related customs.'!
This is similar to the position of Islamic law in Malaysia which has been incorporated into
legislation. Reference to other written sources and to the opinions of experts on the contents
of Islamic law are common practice and allowed although not specifically mentioned in the
legislation. '

The Orang Asli, similar to other groups considered as natives in Malaysia, are also
regulated internally by their own traditional laws on various matters including land and
natural resources."” Even, under the relevant international law jurisprudence, the legal systems
of indigenous peoples are recognized as an integral part of their identity.'* This reflects the
significance of the custom of the communities and understanding of it in the consideration of
laws.

An important evidence essential to prove the existence of the customary land right is
continuous occupation and control of particular area of land since a long time or several
generations.'> Occupation forms the connection of the communities to the land. This can be in
the form of settlement or use of land for agriculture. The test of occupation to meet the
evidentiary burden is the existence of ‘sufficient measure of control to prevent strangers from
interfering’.'® Continuation of a long established practice of their custom and exercise of the
customary right on the land is important to prove the connection.!” Actual physical presence
is however not a pre-requisite to establish continuous use and occupation.

Besides, forest areas used by indigenous communities to access for forest produces,
hunting and fishing have also been recognised as the customary land rights if the activities
continue to be in practice by the communities.'®

As custom is the basis of the rights, the content are determined by custom of the
particular communities. In other words, the types and extent of the rights are defined by
practice, usage and traditions of the communities. Nonetheless, it was also held by courts that
changes in the communities’ traditional law and custom do not affect the connection of the
communities to the land."’

1072001] 6 MLJ 241.

11 bid, 285-6.

12 Siraj, M, 'Recent Changes in the Administration of Muslim Law in Malaysia and Singapore' (1968) 17(11)
International and Comparative Law Quarterly 221.

13 See, eg, Yi Fan Chung, The Orang Asli of Malaysia: Poverty, Sustainability and Capability Approach (Master
of Science Thesis, Lund University Centre of Sustainability Science, 2010)
<http://www.lumes.lu.se/database/alumni/08.10/Thesis/YifanCHUNG_Thesis_2010.pdf>.

14 United Nations Declaration of the Rights of Indigenous Peoples, Art 5.

15 Superintendent of Lands & Surveys Miri Division v Madeli bin Salleh [2008] 2 MLIJ 677.

16 Tbid.

17 Nor Anak Nyawai (No 1) [2001] 6 MLJ 241; Sagong (No 1) [2005] 6 MLIJ 289; Kerajaan Negeri Johor v Adong
bin Kuwau [1997] 1 MLIJ 418; Superintendent of Lands & Surveys Miri Division v Madeli bin Salleh [2008] 2
MLJ 677.

18 Sangka bin Chuka dan satu lagi v Pentadbir Tanah Daerah Mersing, Johor [2016] 8 MLIJ 289; Mohamad bin
Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.

19 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289.
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CUSTOMARY RIGHT TO LAND

Courts have recognized that the communities have customary right to live on land that
they occupied for generations and this right is proprietary in nature.”’ In the case of Sagong
Tasi v Kerajaan Negeri Selangor,”' the Court of Appeal held that the Plaintiffs in the case,
who were also Temuan people, had ownership of the lands in question under customary
community title of a permanent nature. The Plaintiffs sought compensation for the loss of
areas acquired for construction of a highway. Part of the land was under gazette according to
the Aboriginal Peoples Act 1954. The other part not under gazette was claimed by the
community as customary land. The courts affirmed that the customary land of the Temuan
tribal group is a proprietary right with full beneficial interest in, and to the land. The lands are
inheritable, that is, capable of being passed down from generation to generation.

The land right may not only include the right to live on the land for settlement and
agriculture, but also to the areas of land that they access for resources such as hunting and
fishing, provided it is evident to be integral to the custom of the communities and continue in
practice. In the case of Adong bin Kuwau v Kerajaan Negeri Johor,””> which is the first land
claim case by the Orang Asli, both High Court and the Court of Appeal recognizes the
aborigines’ rights in the areas on which they traditionally foraged.

Similarly in the case of Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri
Pahang,? the High Court held that the customary land of Semelai people, ie the Plaintiffs in
the case, include the rights to exclusively occupy and use the land and its resources includes
surrounding areas that they use to forage for resources. The right to hunt and forage for
resources in the forest continue although the people are settled in a permanent place with
modern amenities such as schools and hospitals.

Likewise, in a judicial review application, Sangka bin Chuka & Anor v Pentadbir
Tanah Daerah Mersing, Johor,”* Jakun communities in the area were required through a
general notice, among others, to vacate the area of land which is part of Endau-Rompin
National Park, Johor. The application was made by the communities against the state land
authority to quash the notice and, among others, also for a declaration that the Jakun
communities have native customary land rights over a particular area of land in the national
park, their village and the surrounding areas where they have occupied and maintained
traditional connection with the lands in accordance with their custom and practices.
Summarily, based on evidence tendered by the communities, the High Court found that the
community had established that they have common law customary land rights not only to the
settlement areas but also encompass ‘hunting and foraging areas’.

In other words, the customary land rights of the indigenous communities include the
right to access to resources through activities of hunting, fishing and foraging on condition
that these activities could be shown to be integral element to the custom and traditional
activities of the community, ‘which had long been the primary source and essence of their
very existence and will continue to be essential to their future livelihood’.”® His lordship,
Mohd Nazlan JC, after reviewing the judicial precedents, held that

In my view, the weight of authorities suggest that lands used for roaming, hunting and
foraging cannot be automatically excluded from being deemed to constitute a part of the
ancestral and customary lands of the orang asli. When determining the question on the
contents and extent of the customary land rights under common law, in situations concerning
both settlement sites and the surrounding foraging areas, the fundamental and pivotal question

20 1bid; Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.
21 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289, [35].

22[1997] 1 MLJ 418.

23 Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.
2412016] 8 MLJ 289

2512016] 8 MLJ 289.
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is decidedly one of evidence of occupation, which could but need not be physical in nature,
and that of the continuous traditional connection with the lands.

Therefore, matter of actual practice by the communities is important to determine the
extent of the rights of the communities.

In a recent case of Mesara Long Chik v Pengarah Tanah Dan Galian Pahang, Semoq
Beri communities, a sub group of Orang Asli Sen’oi communities claimed for a declaration
that they have rights and interest over an area of land of about 12 acres in Maran. They
claimed that although they have moved from the area, they inherited the land from their
ancestors and continue to frequent the land which were planted with a variety of fruit trees.
They used to collect the fruits from the area during fruit season and sell them for cash income.
In fact, they had in the year of 1985 and 1989 made applications to the state authority for land
grant but there were no positive responses. Subsequently a grant of a temporary license was
issued in 2004 by the state authority to an individual following which their fruit trees were
destroyed.

The High Court in Kuantan found that the Plaintiffs had proved their rights over the
land on the test of occupation and control over the land; and that these rights were recognized
and enforceable by the common law. However, even though the court recognized that they
have legal right over the land that the court termed as ‘geran adat® under the common law,*
the court only allowed for compensation for trees on the land according to s 11 Aboriginal
Peoples Act 1954, which was an alternative prayer by the Plaintiffs.

Thus far, cases on land right claim have been confined to customary land of the
indigenous communities. The principle, therefore may not extend to land occupied by the
Orang Asli upon resettlement often by government initiatives. In relation to this however, it
has been suggested by Azman J, in obiter, in the case of Pedik bin Busu v Yang Dipertua
Majlis Daerah Gua Musang,”’ that the Orang Asli own the land that is given to them by the
government through Resettlement Scheme although they were yet to be given title.

RIGHTS TO RESOURCES OR FORAGING

In view of the cases decided thus far, the customary land rights of the indigenous
communities may extend to the area of land used for collection of forest produce, hunting and
foraging commonly located surrounding the village of the communities provided that such
activities could be shown to be continuously in practice integral to the communities’ custom
and vital to their livelihood.”

Nevertheless, there is a tendency in some judicial decisions to restrict the extent of the
Orang Asli rights to areas that they have direct control ie the settlement and plantation areas
purely on pragmatic reason. For instant, in the case of Kerajaan Negeri Selangor v Sagong
bin Tasi,” the Court of Appeal, affirming the High Court position, restricted the rights of the
Orang Asli to areas actually settled and not to the land on which they customarily foraged.*
Mohd Noor Ahmad J in the High Court, states

I conclude that the proprietary interest of the orang asli in their customary and ancestral
lands is an interest in and to the land. However, this conclusion is limited only to the area that
forms their settlement, but not to the jungles at large where they used to roam to forage for
their livelihood in accordance with their tradition.*!

26 Mesara Long Chik v Pengarah Tanah Dan Galian Pahang [2018] 1 LNS 1009, [22].

2712010] 5 MLJ 849, [13].

28 Sangka bin Chuka dan satu lagi v Pentadbir Tanah Daerah Mersing, Johor [2016] 8 MLJ 289; Mohamad bin
Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.

2912005] 6 MLJ 289.

30 Kerajaan Negeri Selangor v Sagong bin Tasi [2002] 2 MLJ 591, [40].

31 Sagong bin Tasi v Kerajaan Negeri Selangor [2002] 2 MLJ 591, [40].
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Similarly in Sarawak, the Court of Appeal in Superintendent of Lands & Surveys,
Bintulu v. Nor Anak Nyawai, reversed the High Court ruling that the natives had a right to
the disputed areas used for hunting, fishing and collection of forest produce within the
community area /pemakai menoa].* Pemakai Menoa (also spelt as Menua) is an area of land
held by a district longhouse or village community, and includes farms, garden, fruit groves,
cemetery, water and forest within a defined boundary [garis menua). Pemakai menoa also
includes temuda [cultivated land that have been left to fallow], tembawai [old longhouse
sites] and pulau [patches of virgin forest that have left uncultivated to provide the community
with forest resources for domestic use]. In other words, pemakai menoa is a geographical
extent of the territory of each longhouse which is significance for the well-being of the
community.

Access to pemakai menoa for resources was recognized by the court as part of the
customary system of the natives. However, in determining whether the community has rights
over the pemakai menoa, the court ruled that there was insufficient evidence to establish
continuous occupation. The court also referred to High Court decision in Sagong Tasi which
restricted the land rights of the aborigines to occupation by settlement and by cultivation. The
pragmatic reasons behind this are revealed by Hashim JCA:

Such view is logical as otherwise it may mean that vast areas of land could be under
native customary rights simply through assertions by some natives that they and their
ancestors had roamed or foraged the areas in search for food.*

This position may have come to a closure in Sarawak when the Federal Court in
Director of Forest, Sarawak & Anor v. TR Sandah Tabau® has held that native customary
rights claim over land founded upon the concept of continuous occupation does not extend to
areas where the natives used to roam to forage for their livelihood.*® This ruling however
interpret S 5(1) of the Sarawak Land Code, which in the view of the author does not apply to
the position of the Orang Asli land in Peninsular Malaysia.

This view has been criticized as failing to fully appreciate the customary land system.
The courts accept the principles that the customary rights are dependent on the custom and
practice of the natives but they refuse to give full effect to them.’” It goes against the common
law basic principle of the recognition of the land rights of the indigenous peoples in which the
content of rights are determined by their custom.

INALIENABILITY

As mentioned earlier, the court have also decided that the customary rights or title is
inalienable, which means they could not be transferred or sold.*® The case of Kerajaan Negeri
Johor v Adong bin Kuwau, the rights in land are limited in the sense that the land is
inalienable. Mokhtar Sidin J stated that the rights of the aborigines do not include ‘the land
itself in the modern sense that the aborigines can convey, lease out, rent out the land or any
produce therein’.*

Therefore, the court held that similar to the land which is inalienable, the resources or
produce of the land could not be dealt with commercially. This finding may be erroneous as
the court treated the resources or produce of the land as similar to the rights in land. The
custom of the community may not be the basis for the finding as it is well established in many

32[2006] 1 MLJ 256, [28].

33 Agi ak Bungkong v Ladang Sawit Bintulu Sdn Bhd [2010] 4 MLJ 204, [11].

34 Nor Anak Nyawai (No 2) [2006] 1 MLJ 256, [28].

351201713 CLJ 1 FC.

3¢ Director of Forest, Sarawak & Anor v. TR Sandah Tabau & Ors And Others Appeals [2017] 3 CLJ 1 FC,
followed by Government of Sarawak & Anor v. Busing Anak Jali & Ors And Another Appeal [2019] 4 CLJ.

37 Bulan, Ramy and Amy Locklear, Legal Perspectives on Native Customary Land Rights in Sarawak (Suhakam
(Human Rights Commission of Malaysia), 2009).

BKerajaan Negeri Selangor v Sagong Tasi [2002] 2 MLJ 591.

3 Kerajaan Negeri Johor v Adong bin Kuwau [1997] 1 MLJ 418, 430.
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anthropological studies that the Orang Asli communities have a long history of trading in
forest produce.”’ To rule that the produce of the land could not be sold fails to take into
account their practices and customs.

In cases involving native customary land in Sabah and Sarawak, judges differed on
matters of land disposition and acquisition. In some cases, it was held that native customary
rights (NCR) could not be acquired or transferred by way of sale and purchase or for value
even within the community themselves,* ‘as this could not have formed part of their
customary practices’.** Others suggested that transfer can only be made in accordance with
customary law and within the same community.* This principle was rejected by David Wong
J in Mohamad Rambli bin Kawi v Superintendant of Lands Kuching* as discriminatory as
other non-natives have no impediments to the disposition of their land. He held that native
customary land rights could be exchanged for consideration as long as this was not
inconsistent with customary law. He also asserted that the issue of whether natives in Sarawak
have the right of disposition of NCR in land must be considered in the context of their
customs and traditions together with the Federal Constitution which guarantees the special
position of the natives. The custom of the Malay communities in the case allows disposition
of land with NCR among themselves.*

CONCLUSION

Although limited, the common law provides some protection to customary land of the
Orang Asli by recognizing their rights to the customary land that they have been living for a
long time including access to the resources from the land. The right to customary land arose
from the exercise of their custom recognized as a source of law. On this basis, the content and
scope of the rights and interests of customary land are also determined by their custom. The
rights continue to exist and protected by law unless it is extinguished through a legislative
provision or act of executive government authorised by legislation. This right should be
respected by all parties, especially the executives who play a major role in the administration
of the land. In addition, knowledge and awareness of the general public is also important to
safeguard the interests of the indigenous minorities.
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40 See eg, Lim Hin Fui, 'Aboriginal Communities and the International Trade in Non-Timber Forest Products: The
Case of Peninsular Malaysia' in John Dargavel and Richard P Tucker (eds), Changing Pacific Forests: Historical
Perspectives on the Forest Economy of the Pacific Basin (Forest History Society, 1992) 77; MN Tachimoto, The
Orang Hulu. A Report on Malaysian Orang Asli in the 1960s (Center for Orang Asli Concerns, 2001).

41 Chelingga ak Asuh @ Asu (f) v Wong Sew Yun [2009] 7 MLJ 84 (‘Chelingga Asuh’); Bisi ak Jinggot @ Hilarion
Bisi ak Jenggut v Superintendent of Lands and Surveys Kuching Divisions [2008] 4 MLIJ 415 (‘Bisi Jinggot (No
2)’); Bisi ak Jinggot @ Hilarion Bisi ak Jenggut v Superintendent of Lands and Surveys Kuching Divisions
(Civil Appeal No. 01(f)-11-05/2012(Q)) (Federal Court) Judgment date: 11 July 2013 (Unreported) (‘Bisi
Jinggot (No 1)").

42 Hamid Sultan JC in Chelingga Asuh [2009] 7 MLJ, [10].

43 Hamit Matusin in Bisi Jinggot (No 1) [2008] 4 MLJ 415.

44120101 8 MLJ 441, 43.

4 Ibid, 37.
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ABSTRACT

Purpose of the study: This paper aims to identify factors of non-compliance with halal food
certification in surakarta city and to formulate the concept of halal food product licensing in
Surakarta as a culinary tourism icon after the enactment of Law No. 33 of 2014 concerning
Halal Product Guarantee

Methodology: This paper is the field research using an empirical legal research methodology
— research location in Surakarta City. Sampling was done by purposive sampling to get
informants from the stakeholders of the city of Surakarta, Indonesian Ulema Council,
academics, business people, and consumers. To obtain quantitative data, systematic random
sampling was taken from SMEs in the culinary and processed food production sectors which
were spread into five sub-districts in the Surakarta City

Main Findings: The findings of the study found that 90% of small and medium industry
players in the field of food production do not yet have halal certification because there are no
strict regulations at the regional level. Therefore regulations at the regional level are
important to be immediately made and put into effect

The implication of this study: This research will provide benefits to local governments in
formulating halal food product guarantee policies at the regional level.

Keywords: Halal Food, Culinary Tourism, Product Guarantees.

INTRODUCTION

Indonesia guarantees that every citizen is free to embrace their respective religions and
to worship according to their faith and beliefs*® . The number of citizens who embrace Islam
in Indonesia is the largest, as many as 87% of the total national population of 207,000,000
people. Adherents of Islam in Indonesia are concentrated inJava and Sumatra as much
as 84% with domestic growth of 1.56 % (BPS, 2010). This means that the state has the
obligation and authority to guarantee Indonesian citizens of Islam as the country's largest
population to carry out their religious orders.

One of the obligations of Muslims in carrying out their religious orders is that they are
only allowed to eat halal and good food. Al-Quran arranges the law as the holy taboo of
Muslims including Surat Al-Baqarah verse 168, Surat 'Abasa verse 24, Surat Al-Maidah verse
88, and Surat An-Nahl verse 114. The requirements for halal food are not forbidden, (2)
Halal how to obtain it not from stealing, (3) Halal how to process it that is not by using
something that is unclean such as using used cooking utensils used to cook contaminated
food , and (4) Halal way to present, deliver and store it.

In a state life where one community interacts with other cities, it will not rule out the
possibility of meeting basic needs such as food to be processed simultaneously in large
quantities. For example, the food and beverage industry in Indonesia has become one of the

46 The 1945 Indonesian Constitution guarantees the right to religion and worship as human rights as stipulated in
article 29 paragraph (2). In addition, the Pancasila as an ideology and Grundnorm nation of Indonesia, in the first
principle mentioned Belief in God Ice A which implies that 1) the State Guarantee residents to embrace each and
worship according to their religion, 2) the State will facilitate the growth of religion and and the faith of citizens
and mediator when religious conflict occurs 3) Tolerance in religion, in this case tolerance is emphasized in
worshiping according to each religion.
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mainstay manufacturing sectors in making a significant contribution to national economic
growth. One of the keys to competitiveness in the food and beverage sector is food innovation
and security. According to the Indonesian Minister of Industry, Hartato, In 2018, the food and
beverage industry could grow by 7.91 percent or exceed the national economic growth at 5.17
percent. The food industry is one sector that supports the increase in the value of a public
investment, which in 2018 contributed up to Rp56.60 trillion. Indonesian food and beverage
products have been known to have competitiveness in the global arena through the diversity
of types. This is indicated by the achievement of the export value of USD29.91 billion in
2018. (Industrial Ministry, 2018)

Food and beverage industry in a large scale industry, it is easier to administer and get
halal certification due to adequate capital and professional management. Almost all food and
beverage packaging originating from large sectors already have a halal label. However, food
and beverage packaging arising from small scale industries still rarely includes a halal stamp.

In 2014, the Indonesian government passed Law No. 33 of 2014 concerning Halal
Product Guarantee. This means that the state is obliged to provide protection and guarantee
regarding the halal products consumed by the community as a guarantee for the people to
worship and practice their religious teachings. With the existence of this Act, the regulation
regarding the halal status of a product further guarantees legal certainty because it is already
regulated in legislation.

At the local level in the regions, the application of the Act is still challenging to
implement. For example, in the city of Surakarta as one of the culinary tourism centers
in Indonesia that dominate the small industry in the city of Surakarta. The survey results
concluded that 90% of small industry players in the culinary sector did not yet have a halal
certificate due to various factors.

INDUSTRY Year
2012 2013 2014 2015 2016
Small Industry (unit) 1,512 1,561 1,582 1,608 1,634
Medium Industry (unit) 126 150 151 158 167
Large Industry (unit) 59 63 67 68 69

Table 1. Number of Surakarta City Industries (Surakarta City Government, 2016)
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Saeroji and Wijaya in their research related to mapping culinary tourism in Surakarta
City said that the potential of Surakarta City has an excellent opportunity to be developed as a
culinary tourism destination city so that it can attract tourists to visit Surakarta (Saeroji &
Wijaya, 2017). This should be an awareness of the government given that the increasing
global consumption of halal products increases from year to year, it is estimated that in 2020
the use of halal products will reach 2.6 trillion USD.

This is a massive potential for the food product industry, not least in Indonesia as the
population with the largest Muslim population in Indonesia. Nowadays, halal is a universal
concept, covering all aspects of quality, hygiene, health, and other services. Halal certification
is the standard of choice not only for Muslims but also for non-Muslim consumption. Halal
has become a global issue that now covers various aspects of people's needs and
lives. Besides, halal certificates can provide added value to the quality of food products that
can make food products able to compete globally and expand markets.

LITERATURE REVIEW

Hasan and Marso in their study related to religion and its consequences in the behavior
of purchasing halal food, stating that religiosity, attitudes, and behavioral intentions influence
someone in purchasing halal products. The results of this study will provide an overview for
industry players and the government as policymakers to improve marketing strategies and
make policies in Indonesia and Malaysia to prioritize the purchase of halal food and
products. In other words, Halal is not only a matter of religion but also an opportunity to
increase sales and gain competitive advantage (Hasan and Marso, 2017).

Halal products or food are being discussed all over the world because of its recognition
as an alternative benchmark for safety, cleanliness and quality assurance of what humans
consume or drink every day. Thus, the products or foods that are produced according to the
halal recipe will be accepted by Muslim consumers and consumers of other religions. For
Muslim consumers, halal food and drink mean that the product has fulfilled the requirements
stipulated by Sharia law whereas, for non-Muslim consumers, it represents a symbol of
cleanliness, quality and safety products when produced strictly under the Holistic Halal
Guarantee. Muslim and non-Muslim consumer awareness describes their perceptions and
cognitive reactions to products or food on the market. The findings show that religious
beliefs, exposure, certification logos, and health reasons are potential sources of Muslim
awareness about halal consumption. However, health reasons are the predictors that most
contribute to the level of halal knowledge (Ambali & Bakar, 2014)

Nurachmi observed the existence of the halal food industry in developed and
developing countries and ways to increase the acceptance of halal products from non-Muslim
communities. The findings show that although developed countries have fewer Muslims but
the market share for halal food is high. For example, Thailand, the United Kingdom, and
Australia have successfully captured the opportunity of halal food in the global market. So,
most of the halal food exporters come from these countries. The halal food industry can be a
catalyst for developing other potential sectors that are negatively impacted by the economic
crisis in a country with a smaller Muslim population. Awareness to consume halal food also
comes from non-Muslims because it is safer and fresher. Therefore producers need to
promote halal food that is suitable for safety. (Nurachmi, 2017)

According to Dube, Haijuan, and Lijun, many factors influence local companies to
easily penetrate international markets including the environment, target markets,
and regulations. Halal certification is one that can promote and facilitate local companies'
access to global markets. The halal certification system is the main asset that can help
companies overcome the obstacles inherent in the transition to global markets if the order is
easy to apply (Dube, Haijuan, & Lijun, 2016).

The tourism sector is one sector that is able to increase employment and increase
economic growth. Nowadays, halal tourism is starting to become famous. This is in line with
the increasing number of Muslim tourists from year to year. The development of halal tourism
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began to be carried out by various countries, both Muslim and non-Muslim
countries. The main principles and/or requirements for halal tourism are providing halal food,
no liquor (containing alcohol), and not serving products from pigs. An increase in Muslim
tourists is an opportunity for the tourism sector to develop halal tourism. So that several
countries began to take this opportunity by promoting halal tourism, both lands with a
majority of Muslims and non-Muslims such as Japan, South Korea, Australia, and Thailand. It
is expected that tourist attractions, hotels, restaurants, airlines, travel agents and all those
involved in tourism can be engaged in halal tourism (Satriana & Faridah, 2018)

From the literature review above, it can be seen that with the halal certificate, the value
of a food product does not go down even more. Evidenced by the interest in food products
with halal labels compared to those who did not list it. Consumers who choose products with
the halal stamp are not only Muslims who maintain the halal products they consume, but from
non-Muslims who are confident of the guarantee of healthy food from products labeled as
halal. The growth of the tourism climate with the concept of halal, making the number of
tourists is also predicted to increase. Thus, the study of halal product guarantee is a critical
study to be carried out. Especially in Indonesia with the largest Muslim population, but the
guarantee of halal products is still implemented well, especially at the local level.

RESEARCH METHODS

This type of research is included in empirical juridical research, namely the kind of
sociological, legal research (field research). This legal research examines the applicable
statutory provisions and what happens in reality in the community (Arikunto, 2002).
The approach used is a mixed method that is a combination of qualitative and quantitative
approaches. Qualitative approach is used to obtain data related to the concept of halal
licensing in Surakarta City Sampling in a qualitative approach was carried out by purposive
sampling aimed at getting informants relevant to research data, from informants such as the
Surakarta City government, the Regional People's Representative Council, Indonesian Ulema
Council, Consumer Protection Foundation, academics and others. to obtain quantitative data,
the sampling was carried out in a systematic random sampling to get respondents as research
samples. The respondents came from small and medium businesses in the culinary sector
which were spread into five different sub-districts in the Surakarta City area. Primary data
collection techniques from stakeholders through in-depth interviews, while data collection
from small and medium industry entrepreneurs conducted through surveys of food and
beverage businesses using a research questionnaire.

RESULTS AND DISCUSSION
Factors of Non-compliance with Halal Food Certification in Surakarta City

The Muslim population in Surakarta in 2016 was 446,394 people or 78.19%. There are
dozens of culinary industry centers with hundreds of business units scattered in the city of
Surakarta. From the results of a survey in 2019 of 131 respondents in the food and beverage
industry  in Surakarta, there were not many small and medium industry players
who had taken care of halal certification. In terms of quantity, 83.97% of the respondents had
never taken care of halal certification. That is, only 16.03% ofsmall and medium
industry players who have taken care of halal certification.

This is an indication of non-compliance of small and medium industry players in the
obligation to have halal certification for the products produced. However, the non-compliance
factor to the requirement to take care of halal food certification is not because of the
perception that considers halal certification is not essential to their products. Based on the
survey results, 58.02% of respondents said that halal certification was "important," and
29.77% said "Very important”. While respondents who stated that halal certification was "less
important" by only 12.21%. This shows that the perception of Small and Medium
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Industries in Surakarta City towards halal certification actually gives a positive value for the
progress of their business.

The two findings above are counterproductive in that the understanding of small and
medium industry players related to halal certification is fundamental to have as a value-added
product that is produced, but apparently, only a tiny portion has halal certification for its
products. This indicates there are other factors that hinder the implementation of halal
certification obligations for small and medium industry players. From the survey results,
several factors include:

1. Costs that are too expensive in taking care of halal certification. Although the majority
considers halal certification necessary, right but regarding the expenses incurred to take
care of halal licensing, 33.59% ofrespondents find it expensive, 19.08% of
respondents find it quite  expensive, 16.03%  of respondents consider  very
expensive, and 15.27% respondents consider it quite cheap. Whereas those who feel
reasonable 13.74% of respondents and very reasonable at 2.29% of respondent. This
shows, the reason for the high cost incurred to obtain halal certification of 2.5 million
for two years, is a factor that is quite burdensome for small and medium industries in
Surakarta to take care of halal certificates.

2. The reasons of respondents who answered halal certification " Less Important"
for Small and Medium Enterprises, were based on the perception as follows:

a. There is an assumption without halal certification that the business is still
running
Respondents who stated that the assumption without halal certification continued
to run a relatively large corporation that is equal to 56.67%. This happens because
the government, as the enforcer still has not fully obliged SMEs to hold halal
product certification. From the findings in the field, SMEs are only encouraged to
take care of halal certification, not yet requiring. So it is not too much of a
problem if the SMEs does not however have it Halal certificates in the products
they produce.

b. There is a mismatch of beliefs held by SMEs
Perceptions of respondents who answered halal certificates were less important
because of differences in their beliefs with the concept of halal originating from
Islamic teachings. Therefore, there is a government obstacle in communicating the
importance of halal certification for all SMEs in Surakarta.

¢. There is a presumption that there is no relationship between the halal
certificate and the customer's trust.
The public, as consumers or customers of SMEs products in the city of Surakarta
are also considered not to be too concerned about whether the products they buy
are officially certified halal or not. During this time, trust between customers and
buyers has been built because of mutual trust despite the absence of halal
certificates held by SMEs.

d. There is an assumption that small-scale business is not the time to get a halal
label.
Although this factor is relatively small, namely 3.33% of respondents who stated
that halal certification isless critical for SMEs, butthis assumption
is a linear reason with the high cost that is a factor causing small and medium
industry players are reluctant to take care of halal certification. This is motivated
by the fact that the net income per month of the SMEs is not enough to pay the
cost of halal certification.

The Concept of Halal Food Guarantee in Surakarta City As Culinary Tourism Icon

Halal food security at the regional level can be done by making local regulations. This is also
a derivative of Law No. 33 of 2014 concerning Halal Product Guarantee as Stufenbau Theory
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initiated by Hans Kelsen related to the hierarchy of laws and regulations. Some things that
become the urgency and the basis for the submission of halal product guarantee regional
regulations in the city of Surakarta are due to the following reasons:

1. The majority of the population in the city of Surakarta are Muslim.

From the data above, the Muslim population in the city of Surakarta in 2016 was
446,394 people or 78.19%. In understanding Muslims consuming halal food is an obligation
for every Muslim. Because consuming halal food and drinks for Muslims is not limited to
fulfilling the necessities of life but is a form of application of religious teachings. Mentioned
in the Qur'an Abasa verse 24 that "man should pay attention to the goods consumed and
used". Based on this theorem, the arrangement for giving halal labels to all major food
products is very urgent to be done by the Surakarta City government.

2. Consumer protection is an important thing that must be carried out by
governments at all levels.

The birth of Law No. 33 of 2014 concerning Halal Product Guarantee is a regulation that
reflects consumer protection from the central government, especially for consumers who are
Muslim in the entire territory of the Unitary Republic of Indonesia. Therefore, in regulating
local products in each region, regional regulations can be made more specific and detailed,
which is a derivative of law with general rules. Before the birth of Law No. 33 of 2014
concerning Halal Product Guarantee, the Government has ratified Law Number 8 of 1999
concerning Consumer Protection, in Article 7 this Law requires Business Actors to provide
accurate and honest information on each product they produce. In principle, the Consumer
Protection Act was born to give legal certainty to consumers of all forms of violations from
producers or business actors that cause harm to consumers, including hazards or losses that
may arise as a result of not providing accurate information.

Whereas based on article 4 of the Consumer Protection Act, it is explained that one of
the rights of consumers is the right to comfort, security, and safety in consuming goods and/or
services. Acts that result in detrimental to consumers due to the use of goods and/or services
must be avoided. Like the act of putting a halal label on an illegitimate food
product. Concerning the halal guarantee of a food product, it is normatively determined in
Article 8 paragraph (1) letters a through Law No. 8 of 1999 concerning Consumer Protection,
which states that business actors are prohibited from producing and or trading goods and/or
services that:

a. It does not meet or does not comply with the required standards and statutory

provisions.

b. Not in accordance with the net weight, net or net content, and the amount calculated
as stated on the label or label of the item,;

c. Not in accordance with the size, size, scale, and the number of calculations
according to the actual size;

d. Not in accordance with the conditions, guarantees, features or efficacy as stated in
the label, label, or description of the goods and/ or services;

e. Not in accordance with the quality, level, composition, processing, fashion style or
specific usage as stated on the label or a description of the said goods and/or
services;

f. Not in accordance with the promises stated in the name, emblem, description,
advertisement or promotion of the sale of said goods and/ or services.

g. Not mentioning the expiration date or the best period of use/utilization of certain
goods.

h. Not following the provisions of "halal" production which are listed on the label.
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With the provision as mentioned above especially Article 8 paragraph (1) letter h, each
business actor (producer) in producing goods and/or services has an obligation to:
a. Comply with or meet the regulatory requirements or conditions set by the
government.
b. Guarantee that the food products are safe or harmless if consumed and labelled
halal.

In the context of the city of Surakarta, which is a tourist destination, including culinary
tourism in it, consumer protection to clarify the status of the food sold by the seller is
essential to be regulated explicitly through local regulations . Especially in the city of
Surakarta a lot of foods that are considered not for Muslims such as dog meat satay,
pork satay , etc.

So with a definite arrangement, consumers who come from outside do not need to
worry about the food they consume. Precisely with a clear label that will provide added value
and the selling value of Surakarta City outside the region as a halal tourism destination. So
that it can increase Regional Original Revenue for Surakarta City Regional Budget

3. With the existence of a halal guarantee regional regulation assisting the
operation of licensing mechanisms at the local level is becoming increasingly
evident.

As a legal product at the local or regional level, local regulations must refer to the rules
above them such as Laws, Ministerial Regulations, and Higher Government
Regulations. Included in the submission of halal guarantee regulations in the city of Surakarta
must at least contain the points of the law regarding Supervision and Guarantee of Halal
Products in Surakarta City, which can regulate the following matters:

a. To guarantee the availability of Halal Products, the ingredients of products declared
as halal are determined, both materials derived from raw materials of animals,
plants, microbes, and materials produced through chemical processes, biological
processes, or genetic engineering processes. Besides, the Halal Product Process is
also determined which is a series of activities to ensure the halalness of the Product
which includes the supply of materials, processing, storage, packaging, distribution,
sale and presentation of the Product.

b. This Regional Regulation will regulate the rights and obligations of Business Actors
in the City of Surakarta by providing exceptions to Business Actors who produce
Products from Ingredients originating from prohibited Materials with the
responsibility to explicitly include non-halal information on the packaging of
Products or in certain parts of Products that are easily seen , is read, is not easily
erased, and is an inseparable part of the Product.

c. In order to provide public services, the Surakarta City Government is responsible
for conducting supervision and guarantee of Halal Products the implementation of
which is carried out through team coordination involving; local government
agencies that carry out religious affairs, local government agencies that carry out
health and drug and food control affairs, local government agencies that carry out
trade and industrial cases, government agencies that carry out the cases of Small and
Medium Enterprises and the Indonesian Ulema Council of Surakarta City

d. The procedure for obtaining a Halal Certificate begins with the submission of the
application for a Halal Certificate by the Business Actor to the Authorized Halal
Product  Supervisory and  Guarantee Agency based on  statutory
regulations. Furthermore, the agency or agency that is authorized to examine the
completeness of documents. Product halal inspection and/or testing is carried out
by the Halal Inspection Agency. The Halal Examination Institution must obtain
accreditation from the institution, the authorized institution in cooperation with the
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Indonesian Ulema Council. The determination of the halal product is carried out
by the Indonesian Ulema Council through the halal fatwa session of the Indonesian
Ulema Council in the form of a decision on the Determination of Halal Products
signed by the Indonesian Ulema Council. Halal Products Supervisory and Guarantee
Agency is authorized to issue Halal Certificates based on the decision to determine
Halal Products from the Indonesian Ulema Council.

e. Business Actors applying for Halal Certificates bear the cost of halal
certification. In order to expedite the implementation of Halal Product Guarantee,
this Regional Regulation will later provide a role for other parties such as the
Regional Government through the Regional Revenue and Expenditure Budget,
companies, social institutions, religious institutions, associations, and communities
to facilitate the cost of halal certification for businesses micro and small.

f. In order to guarantee the implementation of Halal Product Guarantee, the Surakarta
City Government supervises the Halal Examination Institution ; validity period of
Halal Certificate; Product halalness; inclusion of Halal Label; inclusion of non-halal
information; separation of locations, places and means of processing, storage,
packaging, distribution, sale, and presentation between Halal and non-halal
Products; the existence of Halal Supervisors; and / or other activities related to
the guarantee of Halal Products.

g. To guarantee law enforcement against violations of this Law, administrative and
criminal sanctions are determined.

4. The role of the Regional Representatives in the involvement of Halal Product
Guarantee in Surakarta

Then the mechanism for filing a local regulations can be proposed by the community
through the Surakarta City government and then discussed with the Regional House of
Representatives with active involvement or active participation from the district.

It could also be through the usual mechanism in accordance with the Surakarta City
Regional Representative Council Regulation No. 1 of 2017 concerning Amendment to the
Surakarta Regional Representatives Regulation No. 1 of 2014 concerning the Standing Orders
of the Surakarta City Regional Representative Office in article 107 stated that:

1. Draft of local regulations originating from the Regional House of Representatives can be
submitted by members of the Regional Representatives , the commission, the combined
commission, or the Regional Formation Board.

2. Draft of local regulations that has been provided by members of the Regional People's
Representative Council, commission, joint commission or Regional Formation Board,
is submitted in writing to the leadership of the Regional People's Representative
Council accompanied by an explanation or statement and/or academic paper.

3. Description or statement of the Draft Law proposed by members of the Regional People's
Representative Council:

a. main thoughts and material charge arranged;
b. Name list; and
c. Proposer's signature

From these points of consideration, the submission of a draft regulation on halal
products in the city of Surakarta is not a difficult thing to do, staying political will from both
the executive and legislative government to propose and carry out the further discussion in the
future.
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CONCLUSION

The implementation of halal food security in the city of Surakarta has not been
appropriately implemented even though the Government of Indonesia has enacted Law No.
33 of 2014 concerning Halal Product Guarantee. This is due to the factor of SMEs
entrepreneurs who still consider halal certificates, not an obligation due to the absence of
strict sanctions. Also, the high cost of obtaining a halal certification is the biggest reason
for SMEs entrepreneurs not to certify halal products. This is certainly counterproductive to
the rights of the community as consumers who must get guarantees from the Government.
Moreover, Surakarta is a culinary destination for both local and foreign tourists. To
implement halal food security in the city of Surakarta, the Regional House of Representatives
as an institution that has the authority to draw up regional regulations can submit initiatives to
the city government of Surakarta to jointly make a Regional Regulation on Halal Product
Guarantee. So that halal food security in the city of Surakarta will be easier to implement.
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ABSTRACT

Wagqf serves the economic potential and benefits of waqf property for the sake of worship and
to advance the general welfare. Therefore, the management and development of the waqf
property is done productively That will have more results, especially economically. The
problem is that people do not understand the maximum of waqf empowerment productively.
The research purpose for explained the empowerment of productive wagqf to increase public
welfare. The research is normative juridical research. The source of data in the research is
secondary data. The technique to collecting data is library research. Analyzed data that used is
qualitative approach. Based on the research discovered that the waqf can develop and be
beneficial for the benefit of the people. One of the strategic steps to be done, among others, is
to improve the role of waqf to advance the general welfare. Management and development of
wagqf is done productively for example used for production capital, and businesses that do not
contradict sharia principles. Waqf can also be used for education and health fund of non-
capable groups. So beneficial to the current generation and next generations.

Keywords: Empowerment, productive waqf, public welfare

INTRODUCTION

Wagqf has function of worship to Allah SWT and social functions. Waqf is a form of
manifestation or statement of the faith of a person who has a steady and high. Waqf is a
means that can be used by a muslim to keep and nurture human relationships with Allah SWT
and human relationships with other human beings in society, as a religious order.

Religion always has a melting point, because its teachings if deeply bioavailable
always teach various social virtues. There is no religion in which his teachings give birth to
thought and destructive actions to society (M. Qorib; 2018).

Wagf serves the economic potential and benefits of waqf property for the sake of
worship and to advance the general welfare (article 5 Law Number 41 of 2004 concerning
Wagqf). Therefore, the management and development of the waqf property is done
productively (article 43 Law Number 41 of 2004). For the sake of building economic
strength, waqf needs to be developed. The problem is that people do not understand the
maximum of Waqf empowerment productively.

The purpose of this research is to describe the empowerment of productive waqf to
improve people's welfare.
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LITERATURE REVIEW

Wagqf and Productive Wagqf

Wagqf is as a legal act of wakif to separate and/or surrender part of its property to be
utilized forever or a certain period in accordance with its interests for the purpose of worship
and/or general welfare according to sharia (article 1 point 1 Law Number 41 0f 2004
concerning Waqf).

The definition of waqf according to The Compilation of Islamic Law (KHI) as stated in
article 215 paragraph (1), it is stated that waqf is a legal act of a person or a group of people
or a legal entity that separates some of its possessions and To institutionalized for the sake of
worship or other general purposes in accordance with Islamic teachings.

Wagf is a binding transaction that has the legal force binding only with a speech or
deed that indicates wagqf. Therefore, it may not cancel by pulling back or otherwise (Mardani;
2018).

Wagqf is a legal act of wakif to separate and or surrender part of its property to be
utilized forever or for a specific term in accordance with its interests for the purpose of
worship and or the general welfare according to sharia.

Productive waqf can be understood as a waqf to obtain a top priority aimed at the
management efforts of waqf is more productive and produce. The social function of the waqf
has a sense that the element of the benefit and benefits of waqf should be the primary basis
for the act of waqf (H.A. Faishal Haq; 2017).

The productive waqf is a transformation from a natural waqf management to the
management of a professional waqf to increase or add the benefits of waqf. In addition,
productive waqf can be interpreted as the process of management of waqf objects to increase
(maximize) The functions of waqf to meet the needs of the parties who are entitled to benefit,
so that the needs of the right to accept the benefits of waqf in certain boundaries has been
functioning for the welfare of the society (Jaih Mubarok; 2008).

RESEARCH METHOD

The research is normative juridical research. The source of data in the research is secondary
data. The technique to collecting data is library research. Analyzed data used is qualitative
approach.

RESULTS AND DISCUSSION

Wagqf aims to provide benefits or benefit of the assets that are represented by the person
who is entitled and used in accordance with Islamic Shariah teachings.

Wagf is not only beneficial for the waqif, but also beneficial for others. Rasulullah
SAW has said on one of them is: "... Whoever cares about the needs of his brother, Allah
always cares about his needs... ".

Wagf has social functions in people's lives. Waqf function in social context for example
in the development of community economic life (Athoillah; 2014).

Wagf is not only beneficial for other parties, but also beneficial for wakif. For those
who care about others, Allah will also care for him and the person who has sufficient needs of
others, Allah has guaranteed the fulfillment of his needs.

Wagqf has four functions (Muhammad Abid Abdullah al Kabisi, 2004), namely:

1. Economic function.

One of the most important aspects of Wagqf is the state as an effective wealth
transfer system.

2. Social functions.

If waqf is managed and implemented well, the shortcomings of the facilities in the
community will be more easily resolved.
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3. Function of worship.
Wagqf is a part of worship in the execution of the command of Allah SWT, and in
strengthening relations with him.

4. Moral function.
Wagqgf will foster a good ahlak, where everyone is willing to sacrifice what he loves
for a higher purpose than his own personal interests.

Wagf is managed by the Republic of Indonesia Law Number 41 of 2004. In the Waqf
Law regulated that the waqf property is a stationary object and moving objects (article 16).
The goods that can be represented are money, precious metals, marketable securities,
vehicles, HAKI, lease rights, etc. The allocation of Waqf objects is not solely for the benefit
of worship and social facilities, but also directed to promote the general welfare by realizing
the potential and economic benefits of the waqf property. If the waqf property is utilized and
managed productively will gain more results, especially economically.

Economic development carried out will not be successful and beneficial if there is
still a social gap and there is no equitable, both in the economic, social, and legal protection
sectors (Rachmad Abduh and Faisal Riza, 2018). The high poverty rate can lead to social
turmoil. One effort to reduce the economic gap in society is to do the management of waqf
productively.

Wagf holds a large potential to be a productive asset, which in the end is not only able
to support religious social services, but is also directed towards supporting various initiatives
and objectives of social justice.

In the discussion of productive waqf is quite broad because the fact that the
management of waqf is supposed to have a productive value that can present a mass value
greater than before. But now, the term productive waqf is more on new forms in the waqf that
can be empowered in the community among them (Siska Lis Sulistiani; 2017);

Wagqf money or waqf cash,
Wagqgf gold or dinar dirham,
Wakaf HAKI,

Wagf of sharia insurance policy,
Wagf plantation,

Wagqf land,

Wagf transportation,
Wakaf oil palm plantation,
. Waqf tree jabon,

10. Wakaf family,

11. Waqf carde,

12. Wakaf khairi,

13. Waqf property,

14. Waqf qur'an,

15. Wagqf animal cattle,

16. Wagqf apartment,

17. Waqf company,

18. Waqf benefits,

19. Wagqf building,

20. Wagqf vehicles,

21. Waqf mosque, and others.

NG AL

If the waqf property owned professionally managed and productive, then the property
will generate large funds. The funds will be utilized for the benefit of the economic
empowerment of the people (Suhrawardi K Lubis, 2010).

The spirit of empowerment of waqf potential is professional and productive is done
solely for the welfare of the people, especially in Indonesia, for that in management there are
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at least three basic philosophies that should be emphasized when empowering waqf
productively, namely (H.A. Faishal Haq; 2017);

1. Integrated management pattern.
This aspect requires a comprehensive design not partial, so that all functions and
objectives that have been formulated can be optimally managed.

2. Principle of Nazhir welfare.

Nazhir is the dominant factor in the development and empowerment of Waqf treasures

productively, as a reward for the trust in which it should be the position of Nazhir

considered optimally by providing award Proportional to the capacity and
responsibilities in seeking the development of productive waqf. Thus Nazhir can be
categorized as an alternative potential that can be expected to gain prosperity.

3. Principle of transparency and accountability.

The Waqf body and the institution that was disputed must be periodic events related to

the process of fund management to the people in the form of audited financial report,

including the fairness of each post its costs.

The development and management of waqf asset function is productive and the effort
to revive the property of waqf is static or prone to death.

In order for waqf to be developed and beneficial for the benefit of the people, one of
the strategic steps to be done is to increase the role of waqf as a religious institution that not
only aims to provide the means of worship only, but also to promote the general welfare, such
as developing productive waqf that results can be used for the benefit of the wider
community. The idea related to waqf is the main choice, when people are in the acute poverty
(H.A. Faishal Haq; 2017).

Management and development of wagqf is done productively among others by means of
collecting, investment, production, partnership, trading, agrobusiness, mining, industrial,
technological development, building construction apartments, flats, supermarkets, shops,
offices, educational facilities or health facilities, and businesses that do not contradict sharia
principles.

Through the worship of waqf, the underprivileged group will be helped from the
proceeds of the waqf property. This is due to the large number of waqf assets collected and
invested in productive efforts that can provide sustainable results. The result of this waqf was
adopted to help the less capable people (Suhrawardi K Lubis and Farid Wajdi; 2016).

Wagqf fund can also be used for education costs, especially for children who have
achievements, children from the poor, capital assistance for the community, or also to open
industrial factories that can receive a lot of workers.

In addition to contributing to the development of Community welfare, the practice of
Wagf also planted the spirit of sacrifice and cooperation (Suhrawardi K Lubis and Farid
Wajdi; 2016).

If the wagqf property is managed professionally and productively, the funds will be
utilized for the benefit of the empowerment of people (Suhrawardi K Lubis, 2010).

Wagf can be developed and beneficial for the benefit of the people, one of the strategic
steps to be done, among others, is to improve the role of waqf to promote the general welfare,
such as developing cash wagqf that can be used for the benefit of the wider community.

Wagqf is not only used as a place of worship. Waqf can be developed productively for
example used for production capital. Through waqf are able to help the less capable. So it
would be beneficial not only for the current generation, but also beneficial for generations to
come. Example productive waqf is cash waqf.

Wagqf cash is quite prospective and potential to raise the funds of society to increase
and move the wheels of the existing economy becomes greater (Khairul Azmi Nasution;
2019). The sample of productive waqf is cash waqf.

Cash waqf commonly referred to as waqf in cash is the form of money in the form of
rupiah that can be managed productively, The result is utilized for the mafquh alaih'. This
means the money that is represented should not be represented directly to mauquf ‘alaih, but
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Nazhir must invest first, then the investment result that is given to mauquf 'alaih (Siska Lis
Sulistiani; 2017).

Economically, waqf of money (cash) is potential to be developed in Indonesia, because
with the model and concept of cash wagqf is the power to reach the mobilisations will be more
equitable to the target community in need compared to the concept of waqf traditional
conventional, namely the form of physical property that is usually done by families who are
able and located (' H.A. Faishal Haq; 2017).

As an example related to the potential of waqf in improving the economy of people can
be seen in the description below (the waqf team of waqf assembly and ZIS PP.
Muhammadiyah, 2010);

The number of Muhammadiyah members and sympathizers is estimated at 1.5 million
people. Average monthly earnings Rp. 800.000,-up to Rp. 8. 000.000,-.

This amount can be achieved if 1500 potential congregation can be moved with the
realization that waqf money same as value with infaq or charity jariah.

So the potential of waqf money is 12 x Rp. Rp. 38.500.000.000,-= Rp.
462.000.000.000,-

If waqf is well managed and correct, the asset is not impossible to be able to increase
some members of the Indonesian community (especially poor people) and able to improve the
quality of education, health, and others are even able to reduce the number of poverty and
unemployment figures.

CONCLUSION

Wagf aims to provide benefits or benefit of the assets that are represented by the person
who is entitled and used in accordance with Islamic Shariah teachings.

If the waqf property owned professionally managed and productive, then the property
will generate large funds. The funds will be utilized for the benefit of the economic
empowerment of the people.

Wagqf can be developed and beneficial for the benefit of the people. One of the strategic
steps that must be done, among others, is to improve the role of waqf to promote the general
welfare. Management and development of waqf is done productively for example used for
production capital and business not contrary to sharia principles. Waqf can be used for
education and health fund of the less group. So beneficial to the current generation and future
generations.
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ABSTRACT

Banking has an important role in developing and supporting the country's economy,
especially after the promulgation of Law Number 21 Year 2008 concerning Sharia Banking.
Islamic economics in Indonesia is now beginning to be recognized and approved by the
community, given the proliferation of Islamic-based banks makes the community understand
the systems in the Islamic economy. This research aims to 1). Describe the development of
Islamic banking in Indonesia; 2). Describe the development of Islamic banking through the
empowerment of Islamic business ethics. This type of research is a juridical — normative
study with a qualitative doctirinal approach. Based on data from Bank Indonesia in 2018 there
were 14 Sharia Commercial Banks, 20 Sharia Business Units and 167 Sharia People
Financing Banks. Overall, the network of Sharia Commercial Banks and Sharia Business
Units is 2,266 Units. Despite the positive growth trend, efforts to introduce Islamic economics
and the role of Islamic economics in Indonesia need to be increased in order to support the
development of the Islamic economy in people's lives through empowering Islamic business
ethics. Legal predictability must have the ability to provide a definite picture in the future
regarding the existence of sharia banking or relationships that are carried out now to develop
sharia banking that upholds Islamic business ethics.

Keyword(s): Islamic Business Ethics, Islamic Banking.

INTRODUCTION

Indonesia as an archipelago with a population of 237 million people achieved an average
economic growth of 5.9% during 2008 — 2014. In September 2015, the Indonesian
government made 12 economic policy packages. The series of economic policy packages
aims to revive the economy in Indonesia. Some policy packages are made, among others, to
simplify the bureaucracy, remove regulations that hamper, reduce tariffs, adjust to
international practices, and provide incentives to Micro, Small, Medium Enterprises
“MSMEs” (Coordinating Ministry for Economic Affairs, 2015). So that the positive impact
on economic growth in 2018 was recorded at 5.17%, with an upward trend compared to the
previous year's growth of 5.07% and is the highest growth since 2013 (Bank Indonesia, 2018).

Since 1970, the world has witnessed various business scandals and controversies as a
result of the operation of businesses, especially large — scale businesses, which are very
detrimental to society. Various forums and movements that voiced morality in business were
even louder. Correspondingly, business ethics as a field of study is developing rapidly,
starting in the U.S and in recent years starting in Indonesia. The crisis experienced by the
Indonesian people today can basically be defined as a crisis of credibility rooted in a crisis of
moral integrity. The trust of the community and the outside world towards the political elite
and the New Order economic elite and their remnants is diminished because of irresponsible
behavior that has caused enormous harm to society and the outside world. The economic
crisis and multidimensional crisis in Indonesia that occurred since 1997 actually originated
from one thing, namely the not formulation of "ethics" where ethics plays a central role as a
paradigm of state administration practices, one of which is in the economic field, namely in
business. The credibility and success of the Indonesian people in international business is also
determined by the extent to which our business understands and anticipates this development.
In other words, the effort to get out of the storm of crisis that is being experienced by the
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Indonesian nation today also involves increasing ethical performance in business behavior
(Bangsawan M.I, 2017).

The role of religion in Indonesia has a very important role in social life. This is stated
clearly in Pancasila as the ideology of the Indonesian nation's first precept "The Almighty
God". The role of religion in connection with the development of human life, Djatmoko did
not hesitate to declare that religion is the main factor that plays a role in realizing the patterns
of world perception for humans those perceptions also influence the development of the world
and the course of history. On the other hand, history also implements changes and continual
adjustments to these patterns of perception, especially in a rapidly changing society. That
perception has relevance to worldly activities that are motivated by the religious belief
system. (Asifudin A, 2004). The development of Islamic banking in Indonesia began with the
hope of the Indonesian Muslim community in the 1970s to be able to conduct sharia — based
transactions, since in several other countries where the majority of the population is Muslim
has established sharia-based banking. The Muhammadiyah Tarjih Council has made a
decision regarding banking law (1968 & 1972) which in essence determines that usury in its
law is haram with nash sharih Al-Quran and As-Sunnah, and advises the Muhammadiyah
Central Leadership to realize the conception of the economic system, especially banking
institutions, which is in accordance with Islamic principles (Jundian, 2009).

The Islamic finance industry is in accordance with the demands of the times and has
become a historical obligation to be born and grow into an alternative financial system -
solutive. To realize this is not easy, there are many challenges and obstacles that must be
faced by the financial industry in the future. Islamic financial industry both banks and non-
banks which is currently still in the early stages of its evolution. Although the growth rate is
so fast, so far only occupy a small niche in the financial sector in Muslim countries, especially
in the international financial sector. Despite a number of difficulties, the banking Islamization
movement went well. Progress in the last quarter century shows encouraging results
(Nurhisam Lugman, 2016). Islamic banks until 2018 have experienced rapid development.
Quantitatively, the development of sharia banks can be seen from the number of banks
conducting business activities based on sharia principles and in terms of business volume.
Until 2018 there were 14 Sharia Commercial Banks, 20 Sharia Business Units and 167 Sharia
People Financing Banks. In total, the Sharia Commercial Bank and Sharia Business Unit
office networks total 2,266 offices (Bank Indonesia, 2018).

Islamic banking in carrying out banking operations is not only for business purposes, in
the form of material benefits, but also to pursue happiness in the hereafter. For this purpose,
Islamic Banks in carrying out banking operations are not only based on banking regulations in
general but also based on Islamic regulations. Islamic banks must abide by the principles of
sharia that are implemented from the establishment to the operations (Wahyu Danang, 2014).
In terms of empowering Islamic business ethics, Islam is not bound by a particular economic
system, liberal or socialist economic patterns are not disputed if it meets three characteristics,
namely justice, not exploitative and always productive, especially among business people as
one of the prerequisites for the development of creative industries. Based on this, it is
necessary to study further and in depth with regard to the Development of Islamic Banking
through Empowering Islamic Business Ethics.

MATERIAL AND METHODS

This paper is a scientific paper from the results of a literature study (Lawrence Neuman,
2012). library research studies based on data or materials needed in completing research, data
obtained from the library consists of general reference sources consisting of theories in the
form of books, encyclopedias and others, as well as special reference sources namely theories
that are in the form of research journals and others (Nursapia Harahap, 2014). The method
used is juridical — normative study with a qualitative doctirinal approach. In this type of legal
research, the law is conceptualized as what is written in the legislation or the law is
conceptualized as a rule or norm which is a benchmark of human behavior that is considered
appropriate (Bani Ahmad, 2009). Research in literature studies is useful in locating and
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concluding theories and concepts that will form the framework in making this paper. Data
sources from this writing are the literature and library materials related to the focus of the
problem which are then analyzed based on existing facts.

RESULTS AND DISCUSSION

The Important Role of Islamic Religion in Empowering Islamic Business Ethics

The economic sector is the place of origin of secularization, especially in the sectors of
the economy which are being shaped by capitalistic processes and industrialization (Nadjib,
Emha Ainun. 1995). Indonesia, especially in the economic environment, the existence of
business ethics still seems to be a concept. According to 1.S Susanto, the ethical dimension in
business circles is very thin and even neglected. (Susanto, 1995). In a country whose people
are religious, have the ideology of Pancasila and still uphold the moral values the condition
seems very alarming. There are several things that cause the increasing importance of the role
of Islam in business ethics that is applied correctly, including the public sector or government,
as well as the corporate sector in general (Dochak latief, 2006). These include :

a. Declining Morality of Nations
Rukmana, assessed that business practices carried out so far still tend to ignore ethics, a
sense of justice and are often colored by dishonest business practices or moral hazard.
Corruption, collusion, and nepotism which are increasingly widespread in societies that
were previously only at the central level and now extend to regions, and borrow the term
teacher of the nation namely Gus Dur, corruption that was previously under the table,
now reaches to the tables being corrupted is a form of moral hazard among the political
elite and bureaucratic elite. This indicates that in some of our societies there has been a
moral crisis by justifying all kinds of ways to achieve goals, both individual goals of
enriching oneself and group goals for the existence of group sustainability (Rukmana,
2004);

b. The Role of Business Activities is Increasingly Important
The growing business activities in Indonesia coupled with the rapid flow of globalization
requires the application of positive laws, clear moral standards are also needed, so that
there is a balance between strong business people and weak business people. Therefore,
the solution offered in the Islamic concept is cooperation either mudaraba, musharaka or
murabaha whose profit sharing is based on real work, not predictions in the form of
ascertained profitability over time with a certain percentage, such as interest instruments
in conventional economics. The Islamic economic system is more characterized by
ethics, where in an economic system such as this, all economic activities are related to
the embodiment of aspects of the ethical value, also when faced with economic
challenges (Jusmaliani, 2008);

c. Trust as a Main Requirement
Trust or mutual trust is the main requirement in business activities. Business actors have
long realized that in reality business relationships will not work well if there is not
enough trust. Even the emergence of circles of exclusive business people based on ethnic
classification stems from a relationship of trust that has been forged with a debt
relationship of gratitude in earlier periods (Robby 1.C, 1995). Frans Magnis - Suseno also
confirmed that without this trust, business will not run well, because trust provides the
possibility for interdependencies that allow mutual development (Franz Magnis Suseno,
1991). Trust will greatly save the cost of production and distribution of goods and
services / cost efficiency which is an important part of increasing competitiveness;

d. Business Stakes Everything
Business activities risk everything, self - esteem, good name, besides of course beneficial
both in the sense of non-material material. Development in Indonesia is directed at the
emergence of economic pockets controlled by certain parties which are expected to
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provide a trickle of economic prosperity for the people or the economic sectors below
turns out to be mere figments. It is precisely this large and developed business sector that
is increasingly accumulating capital and even absorbing capital from lower and middle
class people to invest in industries controlled by the business networks they control.
Indeed the theorem in the world of economics always applies that once a human being
has mastered certain economic activities and achieved them well, he will always repeat
them in the years to come. Just as the theorem stated by Lord Acton relating to power:
power tends to corrupt and absolute power, corrupt will also occur absolutely. Unlike the
case in Muslim business people, when involved in business they are involved in dealing
with two parties: each other, who buys and sells and the Creator, who presents him with
the principles of equality and fairness in all actions in his business transactions. Muslims
are required to always be aware of the fact that all their investments and efforts are a
means to produce short-term results and profits, namely worldly benefits, and long-term
profit gains, namely those that are ukhrawi (Ahmad Mustaq, 2003);

Development of Islamic Banking through Islamic Business Ethics

Commercial banks are defined as profit-oriented financial institutions, to obtain these profits
commercial banks carry out the intermediation function, because they are allowed to collect
funds in the form of deposits, these commercial banks are also depository financial
institutions, different from Islamic banks that use mudharabah and wadiah (Syadullah
Makmun, 2009). In the banking world in Indonesia since the 1997 monetary crisis, which has
not yet been resolved until now, it seems that capitalistic banking systems and practices have
developed that have been unethical because they emphasize the pursuit of maximum profit.
The extremely severe economic crisis, and until now has not yet recovered, is a reflection of
the poor business ethics in Indonesia, both among government and private sectors, both at the
central and regional levels, as well as at all levels. In Indonesia, especially in the economic
environment, the existence of business ethics still seems to be a concept. According to .S
Susanto, the ethical dimension in business circles is very thin and even neglected (Susanto,
1995). In a country whose people are religious, have the ideology of Pancasila and still
uphold the moral values the condition seems very alarming. History has recorded the
development of Islamic Banking in the world divided into four periods, namely:

a. The Esthablishment Period (1965 — 1976)
Major activities across the Muslim word in the area of research in all fields that concern
Muslim’s daily live. The establishment of Muslim organization to promote cooperation
and support among Muslim countries. The establishment of several Islamic banks across
the Muslim world;

b. Spread Period (1977 —2002)
Fueled with the sharp increase in oil prices and huge wealth in the Middle East. The
establishment of hundreds of Islamic Banks across the globe. The transformation of the
financial system to complete Islamic banking Iran, Sudan, and Pakistan;

c. The International Recognition Period (2003 — 2009)
The globe acceptance of Islamic Banks by the western and recognition american
regulators. The growing interest of international banks in western Europe, the United
Stated, and Japan in Islamic Finance;

d. The Evaluation Period (2009 — Present)
The large, healthy gross of Islamic assets compared to the large decline in the
conventional bank assets during the global crisis. Islamic banks were the least affected
by the global crisis.

In the process of establishing Islamic banking, it is not enough just to fatwa the National

Sharia Board which was later adopted by Bank Indonesia in the form of a Bank Indonesia
Regulation. However, there is a need for regulations whose legal predictability must have the
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ability to provide a definite picture in the future of the present situation or relationships.
Based on this, finally the legal product of Law Number 21 Year 2008 concerning Sharia
Banking was born in response to legal predictability. The following chart is the development
of banking law in Indonesia in the legislation :

Chart. 1. Sharia Banking Legal Regulations in Indonesia

BANKING LAW
Syariah Banking

Development of Sharia Banking Development of Sharia Banking
Law in Indonesia. Law Since the enactment of Law
No. 21 Year 2008

Conventional
Banking

(Law No. 14 of 196? Implementing Regulation

J No. 72 of 1992
( Law No. 7 of 1992 >

( Law No. 10 of 1998 L
CLaw No. 21 of 2008)

With regard to the development of Islamic banking in Indonesia, there has been a trend
to shift investment preferences from conventional to Sharia stocks since the financial crisis.
Starting from the 1997-1998 Asian financial crisis and the 2006-2009 global financial crisis,
not only has the Sharia-based capital market developed in Muslim countries, but also started
to attract attention in non - Muslim countries. Due to the importance of capital market
development in the economy, a number of studies related to evaluating the performance of
conventional Islamic and portfolio portfolios have been carried out in developed and
developing countries, one of which is the result of comparison with Malaysia as a partner,
Dewi and Ferdian (2012) found that Indonesian sharia mutual funds outperformed in terms of
asset allocation funds and debt funds during the period January 2006 - April 2009 (Pranata
Nika & Nurzanah, 2015). This can be achieved because the bank's interest system is used by
conventional banks to obtain profits from funds invested through financing to customers
regardless of whether the customer's business experiences profits or vice versa. But unlike the
system in Islamic banks in looking for profits on invested funds, Islamic banks apply a profit
sharing ratio, namely by dividing Profit and Loss Sharing (PLS) on financing products based
on NUC (Natural Uncertainty Contract), namely a business contract that does not provide
certainty of income both in terms of the amount of time, but based on profits or losses on
businesses that are run, such as mudaraba and musharaka. This is applied to Islamic banks
because Islamic banks are banks that all other operating systems must not conflict with
Islamic teachings that prohibit usury or Riba. In Al-Quran Surah al-Baqarah verse 275 it has
been explained that Allah forbids usury and instead uses the principle of profit sharing. With
this principle, no party is disadvantaged in the contract, because this principle is based on the
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pleasure of the two parties who entered into the contract (Sucingtyas Siti Aisyah, Latifah
Durrotul. 2013).

In the period of Sharia Banking Growth in 2014-2015 and 2016 - 2017 even though the
period 2018 - 2019 showed an increase again (Table 1). However, this should be noted why in
previous periods it tends to experience a downward trend so that growth becomes less than
optimal. Some of the factors causing suboptimal growth include; First, government
commitment is still lacking, relating to government regulations that tend to limit the
participation of the community in efforts to advance Islamic banking. In the Financial
Services Authority Regulation Number 37 / POJK.03 / 2016 Concerning Business Plans for
Rural Credit Banks and Islamic Finance Banks. For people who want to establish an Rural
Credit Banks with a minimum core capital of 6 billion. So people prefer in the real sector
because it absorbs a lot of labor. Second, the lack of socialization related to Islamic Banking,
in the face of competition with conventional systems, it needs a precise strategy, namely
Islamic banks need to design a growth leap that is satisfying / quantum growing. During one
year carried out by Bank Indonesia based on the 2006 Bank Indonesia year-end report,
socialization activities by Bank Indonesia during 2006 were only 51 times. A very minimal
effort considering the large population of Indonesia. Ideally, a year of socialization can be
done at least 5 million times a year, not 51 times. The increasing number of Islamic banks in
Indonesia is also expected to be able to encourage public interest to be more open to the
existence of Islamic banks, although this condition does not fully guarantee that people prefer
Islamic banks as financial solutions from conventional systems that are also growing rapidly
and are still in a position of high liquidity. . And third, public understanding of Islamic
finance is one of the benchmarks for the rise of the Islamic finance industry in Indonesia.
According to the results of the 2016 Financial Services Authority (OJK) Financial Literacy
and Financial Inclusion Survey (OJK) in 2016, the level of users of Islamic financial products
and services in Indonesia is only 11.06%. While the Islamic financial literacy index was 8.11
percent.

Distribution of Sharia Commercial Bank and
Sharia Business Unit Network
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Figure 1. Development of Sharia Bank

The purpose of Islamic banks in Indonesia as stipulated in Act Number 21 of 2008 concerning
Sharia Banking which was passed on July 16, 2008 is with the aim of Indonesia's national
development to achieve the creation of a just and prosperous society based on economic
democracy based on the values of justice, togetherness, and usefulness in accordance with
sharia principles (Ikatan Bankir Indonesia, 2015). In line with that goal. The principles of
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Islamic business ethics that must be applied in supporting the development of Islamic
banking, include : (Muhammad Danang Wahyu, 2014):

a. The Al-Ta’awun Principle
It is a principle of mutual assistance and cooperation. In this case Allah Almighty has
ordered humans to help one another in doing justice and piety. On the contrary, Allah
Almighty forbids humans from helping one another in the matter of sinning and
transgression, as Allah says in the QS. Al-Maidah: 2 which means "O you who believe,
do not violate the Shi'ites of Allah, and do not eat honor of unclean months, do not
(disturb) the animals of his, and the animals qalaa-id, and do not (also) disturb those
who uphold the Baitullah while they seek the gifts and good pleasure from their Lord and
if you have completed the pilgrimage, then it is permissible to hunt, and not once (your)
hatred towards a people because they prevent block you from the Holy Mosque,
encourage you to persecute (to them) and please help you in (doing) virtue and piety,
and don't help helping in committing sins and transgressions. And be afraid of Allah,
verily Allah is severely tortured "
b. The principle of avoiding Al-lkhtinaz

This principle is in line with the function of money, which is not letting money be
unemployed and does not revolve in transactions that benefit the general public. In the
Islamic view, money is a flow concept, therefore it must revolve in the economy. The
faster the money revolves in the economy, the higher the income level of the people and
the better the economy. This principle is based on the word of Allah, which is stated in
the QS. An_Nisaa ": 29 which means "O you who believe, do not eat your neighbor's
property in a false way, except by the way of trade that applies with equal likeness
among you, do not kill yourself; surely Allah is the Most Merciful to You "

CONCLUSION

Islamic business ethics is the application of the principles of Islamic teachings that
originate from the Qur'an and the Sunnah of the Prophet in the business world, including in
Sharia banking. The presence of Islamic banking has a mission / goal of Indonesia's national
development in order to create a just and prosperous society based on economic democracy
based on the values of justice, togetherness, and benefits in accordance with sharia principles.
Banking conditions in Indonesia have experienced a trend for shifting investment preferences
from conventional to Sharia stocks since the 1997-1998 financial crisis and the 2006-2009
global financial crisis. Islamic banks until 2018 there are 14 Sharia Commercial Banks, 20
Sharia Business Units and 167 Sharia People Financing Banks. In total, the Sharia
Commercial Bank and Sharia Business Unit office networks total 2,266 offices. Nevertheless,
efforts to promote Islamic economic growth and Islamic Banking must continue to be carried
out with regulations that do not limit the participation of the community, the introduction of
the Islamic banking movement movement and build trust in the community by promoting
adherence to Sharia.
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ABSTRACT

The signing of the ASEAN single market agreement was called the MEA (ASEAN Economic
Community) in 2007 and entered into force in 2016 causing the City of Medan to be invaded
by the flow of goods, service flow, free flow of investment, free flow of capital and flow of
skilled labor. Vice versa, Medan can sell goods and services easily to other countries in
Southeast Asia. The countries most likely to attack the Indonesian market are Malaysia,
Thailand and Singapore. The more goods that come in, the more brands of goods circulating
in the city of Medan that will be vulnerable to disputes / disputes because there will be many
names of the same product brand, almost the same or the same in principle. Women SMEs as
one of the business actors need to get protection and opportunity to compete healthily among
business actors by using and registering brands on the products they produce. The research
method used is normative juridical which is qualitative in nature to find suitable and
appropriate models in increasing the use and registration of trademark rights for UKM UKM.
The data obtained from this study shows the lack of participation of female SMEs in the use
and registration of trademark rights due to things such as their lack of knowledge about
brands and the benefits of trademark rights for the progress of their businesses, lengthy
trademark registration procedures and the cost of registering trademark rights. This is what
drives the importance of empowering women SMEs through workshops, integrated intensive
training and dissemination of the importance of the use and registration of trademark rights
among women SME actors.

Keywords: Empowerment of SMEs, Women's Empowerment, Brand Rights

INTRODUCTION

One of the important studies to discuss and immediately find a solution to solve is
efforts to empower SME Women and provide legal protection to the brand rights of small and
medium-sized businesses (SMEs) owned by North Sumatra women entrepreneurs from the
invasion of industrial products from ASEAN countries and to increase the use of trademark
rights and register trademark rights at the Regional Office of Law and Human Rights so that
female SMEs avoid the loss and dispute of trademark rights.

As is well known that since 2016 Indonesia has entered the Southeast Asian free
market known as the Asean Economic Community (AEC). The agreement made by the 10
ASEAN member countries in 2007 will create a single market in the Southeast Asian region.
The purpose of the agreement This MEA, based on the ASEAN charter is in an effort to
increase competitiveness in the regional and international arena so that the economy grows
evenly. Also improve the living standards of the ASEAN community. The consequence of the
implementation of the AEC is the liberalization of trade in goods, services, skilled workers
without tariff and non-tariff barriers. Thus trade competition in ASEAN will also be more
stringent.
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The city of Medan will be invaded by the flow of goods, the flow of services, the free
flow of investment, the free flow of capital and the flow of skilled labor. Likewise vice versa
Indonesia, especially Medan can sell goods and services easily to other countries in Southeast
Asia. The countries most likely to attack the Indonesian market are Malaysia, Thailand and
Singapore.

The entry of goods or products from the AEC member countries will not be separated
from the brands attached to the said products. The more goods that come in, the more brands
of goods circulating in the city of Medan that will be vulnerable to disputes / disputes because
there will be many names of the same product brand, almost the same or the same in
principle.

According to the Head of the Medan City Cooperative and UMKM Office, Arjuna
Sembiring, said that currently the number of UMKMs until 2017 in Medan City is 300,000
businesses. The Medan City Government has formed 6 (six) clusters namely; embroidery,
shoes and leather bags, culinary, handicraft, rattan and batik. All the products of this UMKM
will compete with products from other ASEAN countries.

A brand that is already widely known by the public and is relatively in demand in the
market will be the target of other parties to emulate. Two similar items use, mimic or
duplicate the other party's fame. Other parties who have a brand will certainly feel
disadvantaged first, this is what causes a brand dispute. The specific purpose of this research
is to find a suitable and appropriate model for the empowerment of women SMEs in
increasing the use and registration of trademark rights. The use of a brand in every UKM
product is a must as a form of protection for that product. The provisions regarding
trademarks already exist in the Trademark Rights Act but the concept needs to be improved to
be harmonized with female SMEs with the principle that by using brand rights, the products
of women SMEs are protected from loss and protected from trademark rights disputes.

The discovery of a model for empowering women SMEs in the improvement and use

of brand rights is the specific aim of this study.
The development of business law among countries in Southeast Asia (ASEAN) is
increasingly advanced. This is evidenced by the birth of an agreement on the AEC which is to
create a single market in the Southeast Asian region, namely a trade relationship without the
need for tariff and non-tariff barriers. One way to protect women's SME products from loss
due to turnover and trademark disputes is to socialize to women SMEs about the importance
of using trademark rights and then registering the trademark rights with the Regional Office
of Law and Human Rights because trademark disputes through the court will take time. a long
time ago, it costs a lot and decreases the brand image of the disputed goods in the community.
This is the main importance of this research.

RESEARCH METHODS

This research is a type of socio legal research. This study looks at how many SMEs are
managed by women, whether the existence of these women SMEs is already familiar with
brand rights and whether they have registered their trademark rights with the Director General
of IPR.

DISCUSSION
The Importance of Empowering Women's SMEs

Protection of citizens from all acts of discrimination is an implementation of the
constitutional rights contained in the 1945 Constitution of the Republic of Indonesia. Ums
Women have an important role in alleviating poverty because these women's SMEs activities
can absorb a lot of labor. according to Bank Indonesia Deputy Governor Rosmaya Hadi, 51%
of small businesses and 34% of medium-sized businesses are owned by women. The results
of the 2015 IFC research the contribution of women entrepreneurs to GDP in Indonesia
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amounted to 9.1% compared to the contribution of women entrepreneurs which was only 5%.
Data from the North Sumatra Regional Cooperative and UMKM Office said that the number
of UMKM in North Sumatra was around 2.8 million and 380,249 registered business units
were registered and absorbed 1.5 million workers. This number is increasing every year. In
addition, female SMEs can also be a means to level the level of small people's economy
because SMEs have locations throughout the region even far into remote villages that are not
reached by transportation and technology. Thus the presence of women SMEs everywhere
will be able to narrow the gap between the rich and the poor, so that small communities do
not need to roll into the city to look for decent work. In addition, the importance of other
women's SME:s is to be able to provide foreign exchange income for the State. According to
data from the Regional Office of Cooperatives and UMKM medan, foreign exchange inflows
reached 8 billion. This continues to increase every year. According to Bappenas, the
advantages of UKM as one of the pillars of economic growth are: ability to focus on specific,
flexible, low-cost businesses and speed of innovation.

Pursuant to Law No. 20/2008 concerning MSMEs, the purpose of the formation of
UMKM is to grow and develop its business within the framework of national development
based on just economic democracy. (Article 3). small-scale businesses are: small-scale
people's economic activities with the business sectors provided are small-scale business
activities and need to be protected for the purposes of unfair business competition. The role of
Small and Medium Enterprises is very strategic in the national economy because its activities
provide employment and provide economic services to the community. SMEs can create a
market (segmentation) that provides a compilation market (buyers) that does not have an
interest.

Small businesses as referred to in Law No. 20 of 2008 is a productive business that is
small scale and meets the criteria of net assets of a maximum of Rp.50,000,000 (fifty million)
to a maximum of Rp.500,000,000 (five hundred million) excluding land and buildings for
business premises; or have annual sales results of more than Rp. 300,000,000 (three hundred
million) up to a maximum of Rp.2,500,000,000 (two billion five hundred million rupiah) The
characteristics of small businesses are: a. the type of goods sought is generally fixed, not easy
to change; b. location or place in general has been settled not moved; ¢ in general, has
conducted financial administration although it is still simple, company finance has begun to
be separated from family finances and has made a business balance; d. already has a business
license and other legality requirements including NPWP; Human resources (entrepreneurs)
have experience in entrepreneurship and there is already access to banking in terms of capital
requirements. Women's SMEs as part of the National SMEs have a very strategic role in the
Indonesian economy. Some of the advantages of SME women are: is patient, persistent,
persistent, resilient, not easily surrendered by circumstances and fate. According to Hempri
Suyatna, SMEs can survive in a state of economic crisis in Indonesia because: flexible, capital
is not dependent from outside, able to return loans with high enough interest. SMEs are
scattered throughout Indonesia, absorbing many workers and effectively becoming a tool to
strengthen national stability. Tercatar UKM employs 107.6 million people in Indonesia

2. Brand rights for UKM.

Brand rights are intellectual property rights inherent in any goods produced by
producers. Brands are very important in the world of advertising and marketing because the
public often associates an image, quality or reputation of goods with certain brands. The
popular brands of goods will eventually become valuable assets for the company because they
can be sold or licensed to third parties. A mark is a sign that can be displayed graphically in
the form of a picture, logo, name, word, letter, number, color arrangement, in the form of two
dimensions and or three (three) dimensions, sound, hologram, or a combination of two (two)
or more elements This is to differentiate goods or services produced by persons or legal
entities in the trading of goods and services. The position of the brand is very strategic and
important in the trade of goods and services, therefore a brand has a function as: a, the
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distinguishing sign between a product or service product from a company and the goods or
services of another company's products, b; as a means of promotion of a product c; as a
guarantee of the quality of a product d; and as a point of origin for one product.

For brand SMEs can provide a. Economic benefits; (1) can be a company asset in the
form of trading, licensing and transfer or can be used as a means of capital planning, (2)
supporting business development because the brand can attract people's attention and
introduce a product quickly and practically. b. legal benefits; (1) the existence of a mark
provides the distinguishing limit between ownership of an item and a service product from
another company. So as to prevent unfair competition in trade. Those who violate this
provision may be subject to sanctions according to the Trademark Rights Law and the Anti-
Monopoly Law and Unfair Business Competition Law. (2) protect the brand of goods and
services in the equation in principle or in its entirety. c. the benefits of increasing creativity;
(1) the presence of a brand on a product means that the State will protect the intellectual
creativity of the owner of the brand and this will spur new creations in the development of
intellectual works in the future; (2) enhance the character or image both on the said product or
product.3.Pemberdayaan Ukm Perempuan Dalam Peningkatan Pengunaan Dan Pendaftaran
Hak Merek Di Kota Medan

Based on a search on the Intellectual Property Database page, the Directorate General
of Intellectual Property, pdki.indonesia and dgip.go, the data obtained are as follows:

Table 1:

No | Registration of Trademark | Sumatera Utara Indonesia
Rights
1 2018 7 328

Source: search results are complemented by interviews with informants

Application for registration of trademark rights from North Sumatra which can be seen in the
table above, is still very small. Some of the factors causing it according to Selvie Sinaga, are:
first; long and complex registration procedures, second; expensive registration / registration
fees, and third; Weak law enforcement for IPR violators and specifically for SMEs one of the
other inhibiting factors is the requirement for applicants to have the right to have a statement
that it is true that the person concerned is a Micro, Small and Medium Enterprises (MSMEs).

The following data is the registration of trademark rights of SMEs.

Table 2:
No | Applicant Registering | 2018 2019 Gender
Trademark Rights
1 UMKM 6 3 1 girl
2 PT 1 2 2 men

Source: The pdki.indonesia website page is complemented by interviews with informants

According to the data in table 2 above, it is clear that the level of participation of women
MSME:s in using their rights to obtain brands is still very small. For this reason, a model of
empowering SMEs and MSMEs operated by women is needed so that the use and registration
of their trademark rights has increased significantly.

Several approaches that can be implemented in this regard are the model of education
for women SMEs. Education in order to increase the knowledge of the use and registration of
trademark rights can be through workshops, integrated training and intensive socialization
activities. It is hoped that with this massive and measurable empowerment model, the number
of SMEs participating in exercising their rights to obtain legal brands can be seen as
progressing.
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CONCLUSION

Female UKM is a group of business actors that have an important role in the development of
the Indonesian economy because it absorbs a lot of labor, is able to adjust to changing market
conditions and is flexible in the sense that if there are problems in one line of business it is
easy to move to another line of business. Actors of female SMEs must obtain intellectual
property protection of their brand rights so that the products produced are not imitated by
other parties resulting in losses and disputes in the future. The registration of trademark rights
for SMEs is still experiencing problems due to the lack of knowledge of SMEs for women
trademark rights, registration processes and high registration fees. For this reason, in order to
increase the use and registration of trademark rights of women UKM in Medan, it is
necessary to do: integrated socialization, workshop and training. Including special attention
from the regional government in the form of exemption from registration fees for trademark
rights.
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ABSTRACT

The principle of pacta sunt servanda has known in contract law in Indonesia. Based on it's
principle that the contract is considered as a law (Act.) for each parties who are bound by the
contract. So that the parties in the contract have an obligation to fulfill the obligations based
on those stipulated in the contract. However, in a long-term contract it can happen that one
party in the contract is difficult to carry out its obligations due to fundamental changes in the
contract that cannot be predicted when the contract is agreed, for example a change in the
value of money due to inflation which is very detrimental to one party. This study is a
normative juridical research, where the data used in this study is secondary data in the form of
books, legislation, documents and other writings relating to the problems under investigation.
Based on the results of the study revealed that the principle of rebus sic stantibus has not been
adopted in the Civil Code, so in the preparation of the contract required the inclusion of rebus
sic stantibus principle as an effort to provide protection for the parties in the contract,
especially in the contract with a long duration, because it has the potential for occurrence
fundamental changed.

Keywords: Rebus Sic Stantibus Principle, Contract

BACKGROUND

In general it can be said that contracts made by the parties will contain binding
conditions for the parties like a law. This provision is based on the principle of pacta sunt
servanda, so in this case the parties will endeavor to carry out their obligations as best as
possible until the termination of the agreement. The implementation of the promises must of
course be carried out with full awareness, sense of responsibility and taking into account the
interests of the parties, as has been promised in the agreement.[

The principle of pacta sunt servanda is the basis for the implementation of the rights
and obligations of the parties to the agreement. Based on the principle of pacta sunt servanda,
the agreement party can ask the other party participants of the agreement to carry out what
has been agreed in the agreement. It can almost be said that the validity of such a pacta sunt
servanda principle is absolute. This means that anyone who has made a promise cannot not
carry out according to his promise. Because the existence of this principle is also based on
religious teachings. Even as said by Kelsen that the principle of pacta sunt servanda is a basic
norm (grundnorm). So that the parties will be responsible for their failure to carry out
obligations, even though the cause is beyond their control and not seen before signing the
agreement. However, in its implementation it is very possible that changes occur that are
contrary to the expectations or expectations of the parties, especially on agreements that have
a long period of time, so that one party cannot carry out the intent of the agreement.

With this change, causing the agreement to be terminated or adjusted, this exception
is known as the rebus sic stantibus doctrine. The rebus sic stantibus clause is a change in
circumstances that is applied if the terms and conditions in the contract change not because of
the impossibility in executing the contract but because of extreme difficulties for one of the
parties to fulfill the contract. .*! The existence of the sic stantibus stew principle has long
been known in the community, both by legal experts and by court institutions and even today
it has become part of positive law both in national law and in international law."!
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Based on the description above, the author feels interested in conducting research in
the form of scientific work with the title "The Urgency of Rebus Sic Stantibus Principle In
Long-Term Contracts To Protect Parties".

PROBLEM FORMULATION
The problem formulation in this study is : What is the basis of rebus sic stantibus
principles in long-term contract to protecting parties?

RESEARCH METHOD

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.””’ Secondary data used in this study include
legislation relating to contract law, documents and writings relating to the cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

DISCUSSION

The term contract comes from English, which is "contract" which means an
agreement.”) In Dutch the contract is known as the word "overeenkomst", which also means
the same as the contract that is the agreement.[”) Where one of the principles known in
contract law is the rebus sic stantibus principle. Meanwhile, the rebus sic stantibus principle is
regulated in Article 62 of the Vienna Convention on the Law of Treaties (hereinafter referred
to as the 1969 Vienna Convention) which states that a change in fundamental circumstances
that cannot be expected by the parties can be stated as the basis for termination or withdrawal
of the agreement. The termination of an engagement in an international agreement must
basically be agreed by the parties to the agreement and regulated in the terms of the
agreement itself.l”) Furthermore, in the legal system in Indonesia the principle of rebus sic
stantibus is regulated in Indonesian legislation namely Article 18 letter ¢ of Law Number 24
on 2000 concerning International Treaties, which state:

"There are fundamental changes that affect the implementation of the agreement".

Even though the law on international treaties regulates the principle of boiling sic
stantibus, it must be understood that this provision can only be applied to international treaties
which the Indonesian state is a party to. And in the regulation of the Civil Code (BW) it does
not regulate the application of the sic stantibus stew principle. In connection with this, the
principle of sic stantibus boil can actually be applied even though in the national positive
legal regulations the regulation on the principle of rebus sic stantibus has not yet been ratified
as a positive legal rule. The condition is that the principle of rebus sic stantibus stew must be
stated in the article regulations in the agreement and must be agreed by all parties.

If the rebus sic stantibus principle is stipulated in the contract and agreed by the
parties, this principle can be applied as a contractual obligation even though positive legal
regulations have not been regulated. Because contractual obligations are generally very broad,
contractual obligations are agreed upon by the parties and / or contractual obligations that are
required by law.

Furthermore, contract law generally recognizes the principle of hardship, which is a
difficult situation whose substance is not much different from the principle of rebus sic
stantibus. The use of this term was chosen because it is widely known in the practice of
international trade law, which is strengthened by the inclusion of "hardship clause" in various
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international contracts.!®] Difficult circumstances are new legal doctrines that are built and
developed in essential and fundamental contract law. In contrast to the forced and default
conditions set out in KUPerdata Book III, the difficult situation has not been regulated, but in
many cases related to the difficult situation the judge will decide the force situation. Difficult
circumstances or hardship have no positive legal rules, but the concept of hardship is
apparently developing in the practice of international contract law which is supported and
strengthened by the rules and doctrines of international contract law.

CONCLUSION

Based on the discussion above shows that by pouring the principle of boiled sic
stantibus in an article of an agreement can be a legal remedy in anticipating fundamental
changes that result in either party or parties not being able to carry out their obligations in
accordance with those specified in the agreed agreement, so the use of this principle can
minimize the occurrence of disputes between the parties on the basis of defaults.
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ABSTRACT

For the people of Pontianak City, the Kapuas River is a pulse of life, so that the relationship
between the community and the Kapuas river cannot be separated. But when compared with
other countries that also have river areas, the lives of people living in the area around the
Kapuas River are very different from those around the Chao Phraya River in Thailand and
around the Malacca River in Malaysia. The arrangement of river areas in Thailand and
Malaysia with the concept of water front city development has an impact on increasing the
economy of the surrounding communities, while structuring the Kapuas river in Pontianak
City has not yet had an impact on increasing the economy of the surrounding communities.
This certainly raises a problem, namely why the arrangement of the Kapuas river as a water
front city in Pontianak City has not had an impact on increasing the economy of the
surrounding communities. The purpose of this paper is to find out why and how should be the
arrangement of the Kapuas river in Pontianak City have an impact on increasing the economy
of the surrounding communities. The writing method used in this article is a descriptive
analysis method. The conclusion of this paper is that the arrangement of the Kapuas river in
the city of Pontianak has not not yet an impact on increaing the economy of the surrounding
communities because the arrangement carried out was merely a river normalization project.

Keywords: River, Front City, Empowerment, economy, society.

A. Introduction

West Kalimantan Province is one of the regions that has many large rivers, including
the Kapuas River, Landak River, Melawi River, Sambas River, so that it is known as the
Water Front City." The river in West Kalimantan Province is used by the community for
various activities, including transportation, MCK (bathing, washing, latrines), trade (because
of the river as a floating market), housing (because the river also functions as a residential
land) and economic activities (because the river also has various potential natural resources
that can be utilized).

The existence of the city of Pontianak as the capital of the Province of West
Kalimantan has a typical water city / river bank city, so it is often dubbed the province
"thousand rivers". This nickname is in line with the geographical conditions of West
Kalimantan which has many rivers both large and small, while the city of Pontianak itself is
one of the cities that stands along the banks of the river, namely the Kapuas river which is the
longest river in Indonesia.” In relation to the existence of the Kapuas river in supporting the
lives of people in the city of Pontianak it can be said to be inseparable. The role of the Kapuas
river for the people of Pontianak as if it were a vein in supporting various activities of life.

! Water Front City is an area on the banks of a river that is oriented to the body of the water and forms a river
corridor, characterized by the orientation of the building / facade facing the river, Pontianak City Regulation
Number 4 of 2002 concerning Regional Spatial Planning (RT / RW) City of Pontianak Year 2002-2012.

2 The Kapuas River is the longest river in Indonesia (1,143 km), of which 942 km of river can be navigated. The
Kapuas River flows from the east in Kapuas Hulu District through Sintang District, Sanggau Regency, and
Pontianak Regency, which then branch 3 (three) in Pontianak City towards the Natuna Sea. Equator Expedition,
2012, Caring for and Preserving Indonesian Nature, Temprina Media Grafika, Surabaya, 2012, p. 50-52.
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As a city divided by rivers, Pontianak city should have maintained and utilized its
identity as a waterfront city. Therefore, the concept of city development that leads to the
water front city needs to be implemented with professional management. The water front city
area here is an area oriented to the water body (in this case in the form of a river) forming the
character of a river corridor. The area is characterized by an orientation facing the river, or in
other words the facade facing the river. The water front city area planned for Pontianak City
is a unit consisting of varied activity centers with locations spreading along the Kapuas river.
The concept of structuring the city as a water front city can include cities located on the
shore or cities on the edge of the river. Many cities in the world have been successfully
developed with the water front city concept. There are 2 (two) international cities located on
the banks of the river and should be used as a reference reference for the city of Pontianak,
namely the state of Malacca in Malaysia and the city of Bangkok in Thailand. Structuring the
river area in realizing the water front city concept in the Malacca river region in Malaysia and
the Chao Phraya river in Thailand can combine the balance of the arrangement of commercial
areas (trade and services) with neatly arranged residential areas, while also maintaining
historic buildings and highlight the nuances of arts and local culture. The arrangement of the
city center in the land of Malacca and the city of Bangkok as the water front city has proven
to be the main attraction of tourists to visit the city.
Unlike the case with structuring the Kapuas river area which is in the center of
Pontianak City. The arrangement of the Kapuas river area as a water front city land mark has
not succeeded in integrating the balance of the arrangement of commercial areas with
residential areas. The current arrangement of the Kapuas river area is limited to the river
normalization program and does not include community empowerment programs in the
vicinity, so what happens is that residential areas are not well organized and have no impact
on improving the economy of the community.

B. Problems

Based on the preliminary description as mentioned above, the formulation of the
problem that can be raised is: why the arrangement of the Kapuas river as a water front city in
Pontianak City has not yet had an impact on improving the economy of the surrounding
communities.

C. Purpose

The purpose of this paper is to find out why and how should the arrangement of the
Kapuas river in Pontianak City have an impact on improving the economy of the surrounding
communities.

D. Writing Methodology

The writing method used in this article is a descriptive analysis method. In collecting
accurate data and information, the author conducts interviews and observations. The primary
data collection technique is carried out by conducting a library / documentation study, while
secondary data collection is carried out through other documents® relating to the substance of
this paper, such as journals/scientific bulletins, magazines, newspapers.

E. Discussion
1. The Concept of Community Empowerment

The empowerment process should emphasize the process of giving or diverting some
of the power, power or ability to the community to be more empowered and encourage or
motivate individuals to have the ability or empowerment to determine what is their life choice

3 Lexi J. Moleong, Qualitative Research, Remaja Rosdakarya, Bandung, 1994, p. 112.
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through a dialogue process.* Furthermore empowerment can only be done through a process
of participation.’
According to Sherry R. Arnstein, participation is divided into 3 (three) levels, namely:®
Non Participative, Tokenism and Citizen Participation. The first level includes manipulation
and therapy, meaning not participation because the goal is not to give the community the
ability to play a role and make decisions but to educate and treat participants in the process of
participation. Whereas the second level includes informing, consultation, and placation which
are mere formalities because participant's aspirations, opinions or opinions are only material
to be heard which is not necessarily the material for decision making. The third level,
consisting of partnership, delegate power, and citizen control, the community can negotiate
and even have the power to participate in decision making, and the latter is what constitutes
real participation.

Community participation in the process of expressing opinions can be in the form of
hearings, objection statements and other attitudes in the permit decision-making process. This
is in accordance with the culture of the community towards law and the legal system, people
's attitude towards law and legal system as written by Lawrence M. Friedman. According to
Friedman, there are 3 (three) elements or aspects of the legal system, namely:’ Legal
Structure, Legal Substance, and Legal Culture. Legal Structure involves institutions
authorized to make and implement laws (executive and legislative). Legal Substance, namely
material or form of legislation which is divided into written law (codification) and common
law system. Whereas Legal Culture, is intended as the attitude of people towards law and the
legal system, which involves the belief in values, thoughts or ideas and their hopes, people 's
attitude towards law and the legal systems, their beliefs values, ideas and expectations.® The
existence of a community in an area is expected to be able to help government institutions in
formulating a regulation whereby the regulation makes people's thoughts, ideas and
expectations so that what has been formulated can be effectively implemented and monitored
together with the community and the government.

According to Koesnadi Hardjasoemantri, the main idea underlying the need for
community participation can be stated as follows:’
a. Giving Information to the Community.
The participation of the community will especially be able to add to the treasury of
knowledge about certain aspects obtained from the specific knowledge of the community
itself as well as from experts who were consulted by the community. Community
participation is very necessary to provide input to the government about the problems that can
be caused by a government plan with various consequences. And information obtained from
the community will add information and input to the decision-making process carried out by
the government and can improve the quality of the decision.
b. Increasing Community Willingness to Receive Decisions.
Someone who has a chance to participate in the decision-making process and is not faced with
a fait accompli, will tend to show greater willingness to accept and adjust to the decision. The
participation of the community in the decision-making process will greatly reduce the

4 Esmi Warasih, "Community Empowerment in Realizing the Purpose of Law (Law Enforcement Process and
Justice Issues)," Speech Delivered at the Inauguration of Associate Professor in Law in the Faculty of Law of
Diponegoro University, Semarang, April 14, 2001, p. 28.

SIbid

¢ Sherry R. Arnstein, A Ladder of Citizen Participation, Classic Readings in Urban Planning: An Introduction,
quoted by Esmi Warasih, Ibid, p. 29.

7 Lawrence M. Friedman, The Legal System: A Social Science Perspective, Russel Sage Foundation, New York,
1975.

8 Further see T. Gayus Lumbun, Role of the Community in the Management of the Environment in Law and the
Environment in Indonesia, 25 years Prof. Dr. Koesnasi Hardjasoemantri, SH. ML, Ed, Erman Rajagukguk and
Ridwan Khairandy, Jakarta, UI Press, 2001, p. 495.

° Koesnadi Hardjasoemantri, "Legal Aspects of Community Participation in Environmental Management," in
Abdul Gafur Anshori and Sobirin Malian, Building Indonesian Law, Speeches for Inauguration of Professor of
Law, Yogyakarta, Kresi Total Media, 2008, p. 146-148.
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occurrence of conflict, as long as the participation is carried out at the right time. That a
decision will never satisfy all interests, all groups or all citizens, but the willingness of the
community to accept government decisions can be increased.
c. Helping Legal Protection.
If a final decision is taken by observing the objections raised by the community during the
decision-making process, in many cases there will be no need to file a case with the court. If a
case is brought to court, the case is usually focused on a particular activity. Thus there is no
opportunity to suggest and consider alternative activities.
d. Democratizing Decision Making.
There is an opinion stating that in a government with a representative system, the right to
exercise power is in the people's representatives. Thus there is no necessity for the forms of
community participation because the people's representatives act in the interests of the
community.
Furthermore, according to Koesnadi Hardjasoemantri, there are several requirements to
utilize and produce community participation, as follows:'°

a. Open executive leader;

b. Accommodative regulations;

c. Environmentally conscious society;

d. Responsive Non-Governmental Organizations (NGOs);
e. Right information; and

f. Cohesiveness.

The thing that also needs to be considered in organizing the management of community
empowerment is the active participation of the community. In simple terms, community
participation can be interpreted as a planned effort to involve the community in every planned
process to involve the community in every process of activities carried out from planning to
monitoring and evaluation.!" Community participation is also a process where the community
as an object and subject that will have an impact (positive and / or negative) influences the
direction and implementation of activities, not just accepting the results.

2.  Water front city area

Wate Front City is essentially a settlement that places waters as a "page" and utilizes
the "yard" for the public interest and is managed in such a way that it can be a source of funds
for maintenance, sadness, beauty and function to maintain sustainability. The Water Front
City area can be defined as follows:'?

1. The Dynamic area of the cities and towns where land and water.
2. Land or river bank, harbor or land that semaca in a city.
3. Waterfront or part of town bordering water, harbor area.

4. Land or areas that are bordered by water are mainly part of the city that faces the waters
in the form of sea, river, lake and the like.

Development of Water Front City is an arrangement and development of parts or areas
of the city that scale activities and functions that are very diverse with high intensity as urban
activities both for the function of housing, ports and trade and industry to tourist areas.

Breen, in Tahir" distinguishes Water Front City based on its meeting with the water
body as follows:

1. Water front of river bank.

WIbid

! Directorate of Environmental Services and Nature Tourism of the Directorate General of Forest Protection and
Nature Conservation, Guidelines for Community Empowerment Management in Buffer Areas, 2008, p. 35.

12 M. Tabhir, Utilization of Coastal Area Space for Recreation in Supporting Tanjung Pinang City as a Water Front
City Area, Thesis, Diponegoro University, Semarang, 2005.

BIbid
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It is a water front which occurs because there is a direct encounter between the land and the
water body in the form of a river bank, generally having the following characteristics:
- Generally transportation routes;
- Used as irrigation of agricultural land and plantations;
Its development is very dependent on the condition of the surrounding environment and
season.
2. Waterfront water front.
Is a water front area that occurs due to direct meetings between the mainland with a body of
water in the form of beaches and waterfronts, in general have the following characteristics:
- Generally as an ocean port area;
As a fisherman settlement area;
As estuaries of various rivers;
Its development can be dominated by the characteristics of the sea itself.
3. Lake edge water front.

It is an area of water front that occurs due to a direct meeting between the land and a body of

water in the form of a waterfront that is a lake edge and in general the development is special.
In addition, the division of Water Front City is also based on the activities developed,

namely:

1. Cultural water front, accommodates cultural, educational and scientific activities.

2. Environmental water front, the development of a water front that rests on efforts to improve

the quality of degraded environments, utilizing the potential of the natural environment that

grows naturally.

3. Historical water front, in general, develops as an effort to conserve and restore historic

buildings in water areas.

4. Mixed Use water front, development is directed at combining the functions of trade,

recreation, housing, offices, transportation, tourism and sports.

5. Recreational water front, development of water fronts with recreational functions.
6. Residental water front, development of water fronts with the main function as housing.
7. Working water front, water front area that displays the marine side.

F. Conclusions

Based on the description that has been stated, the conclusion of this paper is that the
arrangement of the Kapuas river in Pontianak City has not yet an impact on improving the
economy of the people living around it because the arrangement carried out is merely a river
normalization project. The effort that should have been done by the Pontianak City
Government to improve the economy of the people living around the Kapuas River is by
empowering the community, providing business business conseling, and provide business
capital assistance to the community.
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ABSTRACT

Copyright is part of the intellectual property that has the most extensive scope of the protected
object, as in science, art and literature (art and literary) in which also includes a computer
program. The development of the creative economy became one of the mainstays of
Indonesia and various countries as well as the rapid growth of information and
communication technologies, which requires the protection of Copyright, considering
Copyright becomes the most important basis of the national creative economy. Law Number
28 the Year 2014 regarding Copyright regulates the types of conduct violations and penalties
as well as the settlement of disputes that occur both civil and criminal. This Act contains a
declarative system (first to use the system), the only legal protection granted to holders / first
user of copyright. If others who claim to be the party entitled to the copyright, the holder/user
first has to prove that he is a holder of the first user who is entitled to the result of the
creation. In the framework of the copyright dispute, the copyright Act determines can be done
through litigation of alternative dispute resolution. That is the path of litigation is through the
civil and criminal process. In examining copyright infringement through a civil, legal basis of
the Copyright Act. According to Law No. 28 of 2014 on Copyrights, civil disputes that occur
in each of copyright infringement attempted settlement through alternative dispute resolution
by arbitration in this regard. The law was put in order settlement of disputes can be resolved
quickly, cheaply, and at low cost by following the principles of justice adopted by the
Indonesian civil justice system. This Act puts alternative dispute resolution in the first place,
followed by settlement through arbitration were placed in the second and third-placed on the
court. Arbitration is a dispute resolution process that is more flexible than the settlement in
court. In terms of time, examination disputes through arbitration have established a maximum
term of 180 days. This period time could be longer if there are special circumstances and the
complexity of the dispute to be resolved. However, the extension is performed after given
notice to the parties to the dispute. Meanwhile, in terms of cost, resolve disputes through
arbitration is also considered more efficient and the resulting decision in the arbitration
process is binding, final, and independent. Each party shall implement the decision
voluntarily.

Keywords: Dispute, Copyright, Arbitrage

A. PRELIMINARY

1. Background

Copyright is the intellectual property in the fields of science, art, and literature that have
a strategic role in supporting the development of the nation and promote the general welfare,
as mandated by the Constitution of the Republic of Indonesia Year 1945. Indonesia Economic
science, technology, art, and literature, so fast that need to improve protection and ensuring
legal certainty to the creators, holders of copyright and other related rights owners.

Related to the protection and guarantee legal certainty for creators, copyright holders and
owners of other related rights, the government has made rules to arrange it through Act No.
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28 of 2014 on Copyright. One underlying the birth of copyright law is based on the desire to
improve the protection and guarantee legal certainty for creators, copyright holders, and other
related rights owners to the development of science, technology, art and literature at present
time.

Regarding the creation of the protection and guarantee legal certainty by the legislation is
the result of creative works in the fields of science, art, and literature produced by inspiration,
ability, mind, imagination, dexterity, skill or expertise that is expressed in a tangible form.
Therefore, to obtain exclusive rights to the creator of his creation in the form of inspiration,
ideas or thoughts should be embodied in a tangible form.

Although rules are governing the Copyright, does not mean that the community,
especially the creators are aware and understand about their protection and guarantee legal
certainty in the work. Some creators ignore just like that on upload their work and did not
even register it to the Director-General of Intellectual Property Ministry of Law and the
Human Rights Republic of Indonesia as copyright registration authority. So often arise issues
of copyright recognition by others who do not have good faith.

Recognition of copyright by others who are not like the original creator is a violation and
against the violation was a dispute to file a civil suit to a court or criminal charges to the
competent authorities. However, before a civil action in court or criminal prosecution should
be done through the resolution of disputes to arbitration or in other words do court settlement
(litigation).

Copyright disputes can be resolved through arbitration. Arbitration is a dispute resolution
process that is more flexible than court settlement. Each party can first prepare to submit
evidence and information related to disputes that are legally when in court. The parties are
entitled to express the arguments. It is certainly different from the trial in the district court that
seemed very stiff and only the assembly document exchange (Ermansyah Djaja, 2009: 57).

Since the issuance of Law No. 30 of 1999 on arbitration and alternative dispute
resolution, many do use this alternative dispute resolution is arbitration. This was due to the
settlement of disputes arbitration is considered more effective in terms of time can be shorter
and the cost can be more efficient than the settlement of disputes through the courts
(litigation). Passenger resulting from the arbitration process is final and binding (final and
binding). The parties to implement the decision voluntarily.

In the framework of a copyright dispute resolution arbitration, the law provides a legal
basis against it. According to Article 95 paragraph (1) of Law Number 28 the Year 2014
concerning Copyrights, stated that the settlement of copyright disputes can be done through
alternative dispute resolution, arbitration or court. Copyright dispute settlement mechanism in
the arbitration believed to be more profitable than follow the legal process in court. The
parties can be more beneficial to use the mechanism of arbitration or other alternative dispute
resolution such as mediation. Therefore, the settlement of disputes such as that conducted in
private, efficient, and faster.

But the arbitration dispute resolution has not been much in demand, it is not the only
procedure for its implementation are still many unknown by the public, but also a place to
make a complaint and dispute settlement whose existence is still minimal. Besides the
settlement through criminal law still tends to be in demand by the public for being quick to
give effect to the criminal when copyright infringement is a means of last resort after efforts
to arbitration or out of court settlement is done.

2. Formulation of the problem

a. How to Resolve Dispute By Arbitration of Intellectual Property Rights To Protect Creator.

b. How Legal Certainty Dispute Arbitration Award In Intellectual Property Rights To Protect
Creator.

B. METHODOLOGY
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This study used qualitative methods, the findings of the data and information in this
study will not be obtained through statistical procedures or in the form of other calculations.
The search process data to be collected for discussion material in this study using a variety of
means. Means that includes observation, study documents, books (Faisal Riza and Rachmat
Abduh, 2018). The purpose of this study was to determine the settlement of disputes by
arbitration of intellectual property rights to protect creators, to determine the legal certainty of

the arbitration decision in a dispute over intellectual property rights to protect creators.

C. DISCUSSION

1. How to Resolve Dispute By Arbitration of Intellectual Property Rights To Protect
Creator

Disputes in the field of intellectual property rights is a matter of creator rights violations
committed by the other party that capture, recognize, eliminate, change or damage copyrights
results of others that have been realized in the form of intellectual property rights such as
copyright. Against the dispute can be resolved through settlement out of court civil.
Extrajudicial dispute resolution including arbitration conducted.

Arbitration as a means to resolve disputes regulated in Law Number 30 of 1999 on
Arbitration and Alternative Dispute Resolution. These laws regulate in general about dispute
or difference of opinion between the parties in a particular legal relationship which had held
that the arbitration agreement expressly states that all disputes or differences of opinion
arising or which may arise from the legal relationship will be settled by way of arbitration.

Arbitration is a way settlement of civil disputes outside the public courts based on the
arbitration agreement made in writing by the parties to the dispute. District Court has no
authority to adjudicate disputes that have bound the parties in the arbitration agreement. If the
parties have agreed that disputes between them will be resolved by arbitration, and the parties
have been authorized, then the arbitrator authority to determine in its decision on the rights
and obligations of the parties if this is not stipulated in their agreement.

Various sources have suggested the primacy of arbitration compared with judicial
dispute resolution. Prose arbitration settlement is more informal than justice because it opens
the way to resolve amicably and peacefully. Arbitration process to resolve disputes has
followed the principle of confrontation and cooperative, the parties find a way out of the
problems they are facing. The parties can choose the arbitrators deemed professional, fair, and
have expertise in the field of the disputed issues. The virtue lies like arbitration also ensures
the confidentiality of confidential dispute resolution, so avoid the publicity that no dike-wills.
Even the principle of confidentiality is considered confidential or as the sole virtue of the
arbitration court,

Now, the arbitration dispute resolution extends the coverage that is up to the intellectual
property rights disputes. In a dispute over intellectual property rights has settled a legal basis
for the arbitration. This is evident from the presence of some of the rules that Act No. 30 of
1999 on Arbitration and Alternative Dispute Resolution, and Law No. 28 of 2014 on
Copyright.

According to Article 5 of Law No. 30 of 1999 on Arbitration and Alternative Dispute
Resolution stated in Paragraph (1) that the dispute can be settled by arbitration only disputes
in trade and the rights under the laws and regulations fully occupied by the parties to the
dispute , But in Paragraph (2) of that article restricts the dispute can not be resolved through
arbitration is a dispute which, according to the legislation can not be held peace. When
referring to this Article, the dispute on intellectual property rights that copyright can be done
Arbitration.

Furthermore, we see the explanation of Article 66 paragraph b states the intended scope
of the law on trade are among other activities in the field of commerce, banking, finance,
investment, industry, and intellectual property rights. This further strengthens the legal basis
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for the application of arbitration in resolving disputes and intellectual property rights in this
respect copyright.

In the legal system in Indonesia, where the arbitration as one of the alternative dispute
resolution outside the court, in fact, has been known for a long time, along with the enactment
of Rv. (Reglement op de Burgelijke Rechtsvordering) in 1847, because of the original
arbitration subject to the provisions of Article 615 Rv. s / d 651 Rv. However, this provision
does not apply anymore with the issuance of Law No. 30 of 1999 on Arbitration and
Alternative Dispute Resolution. However based on the development of arbitration in
Indonesia, Institutional arbitration is gaining momentum with the establishment of the
Indonesian National Arbitration Board (BANI) on December 3, 1997, as established by the
Chamber of Commerce (Susanti Adi Nugroho, 2015, p 75).

Settlement of disputes by arbitration in the field of copyright provided for in Article 95
of Law No. 28 of 2014 on Copyright. Copyright Dispute resolution can be done through
alternative dispute resolution, arbitration or court. Regarding the procedure for filing a lawsuit
or claim of copyright disputes in the arbitration is not regulated in detail in the legislation.
This means that the arbitration mechanism refers to Law No. 30 of 1999 on Arbitration and
Alternative Dispute Resolution.

Institutionally, in the year 2011, Indonesia already has a special arbitration over disputes
in the field of intellectual property rights. The Institute for the Board of Arbitration and
Mediation of Intellectual Property Rights (IPR BAM). The development of arbitration and
mediation is a sign of the need for alternative means of dispute resolution for the pursuit of
justice related to intellectual property rights such as copyrights, patents, trademarks, industrial
designs. Intellectual property issues that occurred during the many submitted to the court,
should the settlement of disputes regarding intellectual property rights is not necessarily to
court.

Ordinances resolve copyright disputes in arbitration refers to the Arbitration Act.
Settlement of disputes by arbitration in the manner as provided in the law are as follows:

a. If there is a dispute, the applicant must notify by registered letter, telegram, telex, facsimile,

e-mail or by a book of the expedition to the defendant that the arbitration requirement that no

agreement by the applicant or respondent applies. The notification letter contains clearly:

1) Names and addresses of the parties

2) The appointment of the arbitration clause or agreement in force

3) Agreement or issues in dispute

4) Basic demands and the amount required, if any

5) How the desired completion

6) Agreements held by the parties on the number of arbitrators or if it was never held such an

agreement, the applicant may submit proposals concerning the number of arbitrators desired

in an odd number.

b. If the parties choose the settlement of disputes through arbitration after a dispute, the

agreement on the settlement of their disputes arbitration must be made in a written agreement

signed by the parties. The written agreement should contain:

1) Issues in dispute

2) Full name and residence of the parties

3) Full name and residence of the arbitrator or the arbitral tribunal

4) Points arbitrator or the arbitral tribunal will make a decision

5) Full name of a secretary

6) The term of a settlement of disputes

7) Commitment of arbitrators

8) The willingness of the parties to bear all expenses required for the settlement of disputes
by arbitration

Regarding the copyright dispute, usually, the settlement in arbitration agreed by the
parties after the (case) dispute. Therefore, approval made as described in point (b) above, if it
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does not load it then consequently null and void. Made a written arbitration agreement would
eliminate the right of the parties to submit the dispute or difference of opinion contained in
the agreement to the District Court.
All of the dispute by the arbitrator or the arbitral tribunal held in private. The parties to
the dispute have the right and equal opportunity to express their opinions respectively.
Examination of the dispute in the arbitration shall be in writing. The place of arbitration is
determined by the arbitrator or the arbitral tribunal unless determined by the parties.
The applicant must submit a letter of claim to the arbitrator or the arbitral tribunal within
the specified time. The demand letter must contain at least:

1. Full name and place of residence or domicile of the parties;
2. A brief description of the dispute with attached evidence; and the contents of specific
charges.

A copy of the claim to the defendant delivered by arbitrators with orders that the
defendant should respond and provide the answer in writing within 14 (fourteen) days of
receipt of a copy of the claim by the defendant. As soon as received response from the
defendant, a copy of the answer given to the applicant. Along with that, the arbitrator or the
chairman of the arbitral tribunal ordered that the parties or they are authorized in advance
facing arbitration hearing set later than 14 (fourteen) days from the issuance of the order. The
examination of the dispute should be resolved within a period of 180 (one hundred eighty)
days of the arbitrator or the arbitral tribunal is formed, and with the consent of the parties, if
necessary, this period may be extended.

2. How Legal Certainty Dispute Arbitration Award In Intellectual Property Rights To
Protect Creator

Disputes concerning copyright can occur if there are parties who acts as stipulated in
Article 112 to Article 120 of Law of the Republic of Indonesia Number 28 of 2014 on
Copyright (Richard GE Rumbekwan, 2016), The results of the work of others if removed,
altered, or destroyed and then used commercially, it will be punishable by imprisonment for a
period of 2 (two) years and/or a maximum fine of Rp300.000.000.

In addition to criminal penalties, there are also penalties for damages for copyright
infringement in the form of a request to surrender all or part of the revenue earned from
organizing lectures, scientific meetings, performances or exhibition of works infringing
copyright or related rights products. Moreover, it can ask for foreclosure work which is done
Announcement or Doubling, and / or tools iterations used to generate a Work infringing
Copyright and Related Rights products.

Berlakukanya Act No. 28 of 2014 on Copyright expected more attention to the balance
between the interests of creators, copyright holders, with society, so that a violation of
copyright can be prevented. However, if the violation occurred, then enforceable legal
sanctions for the perpetrators, this is what is meant by the rule of law in the protection of
copyright.

After a thorough examination of the dispute by arbitration, the arbitrator or the arbitral
tribunal decides on the dispute. Copyright laws do not regulate the arbitral award mechanism.
More details on the mechanism and the power of the arbitration decision can be read in the
Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution. To ensure legal
certainty against the decision of the arbitration, the arbitrator made a decision based on
provisions of the law or based on fairness and propriety.

The decision is made within 30 (thirty) days after the dispute is declared closed. After the
verdict was received within 14 (fourteen) days, the parties may apply to the arbitrator or the
arbitral tribunal to correct administrative mistakes and / or increase or decrease the demands
something verdict. The Arbitral award is final and has permanent legal force and binding on
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the parties. To be able to have the power of arbitration is stated executorial final decision and
has permanent legal force, then must contain the following:

1. Head of the verdict reads "FOR THE SAKE OF JUSTICE UNDER THE ONE
ALMIGHTY GOD"

2. Full name and address of the party must be appropriate residency card

3. A brief description regarding copyright disputes

4. Establishment of the parties

5. Full name and address of the arbiter

6. Consideration and conclusion of the arbitrator or the arbitral tribunal on the overall dispute

7. The opinion of each arbitrator in the event of disagreement within the arbitral tribunal

8. verdict

9. The place and date of the judgment

10.Signature of the arbitrator or the arbitral tribunal. Not signing the arbitration decision by
one arbitrator because of illness or death does not affect the strength of entry into force of
the decision.

But the cancellation of the arbitral award may be requested by the parties if the decision
is thought to contain the following elements:

1. Letters or documents during the examination, after adjudication recognized or declared
false false

2. Once the decision is taken those documents which are decisive, which is hidden by the
other party

3. Decision taken from the ruse carried out by one of the parties in the dispute.

To provide legal certainty, based on Article 72 paragraph (4) of the Act against the
decision of Arbitration stated that the cancellation of the court may be filed an appeal to the
Supreme Court to decide in the first and final level. However, the Arbitration Act does not
regulate the provisions regarding the deadline for filing an appeal and memorandum of
appeal, then it must be based on the provisions of the procedural law, which states that the
submission of a memorandum of appeal by the appellant must be submitted within 14 days
after the appeal is recorded in register registers. Since the appeal was received later than thirty
days had to be disconnected (Grace Henni Tampongangoy, 2015).

Besides, to obtain legal certainty of the arbitration decision, then within 30 days of the
arbitration decision delivered and registered by the arbitrator or attorney to the District Court
Clerk. If it is not registered to the clerk of the district court, the arbitration decision regarding
copyright disputes can not be executed or implemented.

D. CONCLUSION

1. Settlement of disputes by arbitration in the field of copyright provided for in Article 95
of Law No. 28 of 2014 on Copyright. Copyright Dispute resolution can be done through
alternative dispute resolution, arbitration or court. Regarding the procedure for filing a
lawsuit or claim of copyright disputes in the arbitration is not regulated in detail in the
legislation. This means that the arbitration mechanism refers to Law No. 30 of 1999 on
Arbitration and Alternative Dispute Resolution.

2. To obtain legal certainty arbitration decision, then within a period30 days of the
arbitration decision delivered and registered by the arbitrator or attorney to the District
Court Clerk. If it is not registered to the clerk of the district court, the arbitration decision
regarding copyright disputes can not be executed or implemented.

REFERENCES

Arifin Muhammad. (2019). Arbitration in Islamic Law and its Relevance For Islamic Banking
Dispute Settlement 01/22/2019, 73.
http://jurnal.umsu.ac.id/index.php/kumpulandosen/article/view/2672

54



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Big.2018.https://business-law.binus.ac.id/2018/03/14/peranan-badan-arbitrase-dan-mediasi-
hak-kekayaan-intelektual-bam-hki-dalam-mengatasi-permasalahan-kekayaan-
intelektual/

Ermansyah Djaja. 2009. Law of Intellectual Property Rights. Jakarta: Sinar Grafika
Riza, Faisal and Abduh, Grace. (2018). In Arbitration Dispute Resolution To Protect
Consumers Through Consumer Dispute Settlement Board, EduTech Journal Vol. 4 1

March 2018

Rumbekwan, G. E, Richard. (2016). Due to the occurrence of Dispute Resolution Copyright
Infringement in the Commercial Court. JournalsLex crimen Vol. V/ No. 3 / Mar / 2016

Susanti Adi Nugroho, 2015, Penyelesaian Sengketa Arbitrase dan Penerapan Hukumnya,
Jakarta: Prenada Group.

Tampongangoy, Henni Grace. (2015). Arbitration is a dispute resolution remedies Trade In
internasioanal. JournalsLex et Societatis, Vol. 111/ 1 / Jan-Mar / 2015

55



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

COMMUNITY BASED RECOVERY AS A PROTECTION FOR WOMEN AND
CHILDREN OF SEXUAL VIOLENCE VICTIMS

i Atikah Rahmi, ‘Hotma Siregar

Faculty of Law, University of Muhammadiyah Sumatera Utara and Student of Doctoral Program
State Islamic University of North Sumatra

*(Corresponding Author): atikahrahmi@umsu.ac.id

ABSTRACT

Violence against women and children is a serious crime as the implication of gender
inequality that harasses and tarnishes the dignity of humanity. Women and children as victims
of sexual violence often experience multiple layers of physical, psychological, economic and
social violence which have tremendous impacts which have implications for trauma, hysteria
and depression that threaten the lives of victims. Even victims also have the potential to
become perpetrators of sexual violence in the future. If left unchecked, it will have broad
social impacts on society. The purpose of this research is to uncover the urgency of recovery
which is one form of protection for victims and a struggle for their rights. The results show
that community-based recovery that relies on community participation and can strengthen the
personality of the survivors and empower them, so as to be able to make decisions on
themselves and be accepted in society. Victim recovery is not only determined in the context
of the case, but also includes the organization and empowerment of women, including the
support and involvement of the community, especially the family. Thus the seriousness of the
state is demanded as a bearer of responsibility, to protect and provide relief to victims and
ensure their rights. The state is obliged to provide sufficient budget for handling women and
children victims of sexual violence.

Keywords: Community based Recovery, Protection, Sexual Violence Victims

I. INTRODUCTION

Basically the State through the constitution and the principles of Human Rights
guarantee the fulfillment of the rights of citizens, including the rights of women and children
victims of violence. In accordance with ideology and the constitution, every human being is
entitled to his human rights, in the form of a sense of security and freedom from all forms of
violence, no one can take the rights of others, including the rights of women and children.
(Siregar, 2018). Therefore, violence against women and children is a violation of basic human
rights and crimes against human dignity and forms of discrimination that must be eliminated.
(Muhammad Taufik Makarao, Wenny Bukamo, Syaiful Azri, 2002).

Violence against women is the most serious consequence of gender inequality. Women
as victims often experience multiple layers of violence, both physically and mentally, at home
and in the community. Therefore, victims of violence that are generally women must get
protection from the state and society in order to avoid violence or the threat of violence and
torture which is an act that degrading human dignity and dignity.

The suffering of the victim and her family for the violence experienced will be
prolonged, the victim will experience trauma and even depression. According to Fatahillah
(Syukur, 2011) it is not easy for victims of violence to tell their bad experiences, because they
doubt whether their stories will be trusted and get support, and are afraid that violence will
recur. In the case of domestic violence, for example, the victim's concern arises so that it is
not trusted when reporting violence that occurs because the act occurred in the domestic
realm. Likewise, the case of sexual violence perpetrated by the family, for example the father
against his child actually led to revictimization.
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Based on the research results of Abdul Muhid et al, violence has a prolonged adverse
impact on victims. Victims often experience multiple layers of violence, namely 1) physical
violence such as; fractures, liseration and head trauma, various pain disorders, sexually
transmitted infections and unwanted pregnancy. 2) Psychological violence that has a negative
impact on psychiatric disorders such as depression, depression, stress, family disgrace, tend to
be blamed, dirty contempt, no one is trusted, prone to headaches, disorders of the stomach,
and asthma. The victim also loses economic benefits and loses some of his human rights and
other suffering. 3) Mental health impacts including increased risk of depression, anxiety, post-
traumatic disorders, suicide and the most detrimental are pregnancy and the risk of minor
impacts such as premature birth, low birth weight and small birth weight. (Abdul Muhid, Lia
Masfiatul Khariroh, Nailatin Fauziyah, Funsu Andiarna, 2019)

Trauma and depression experienced by victims can even have a negative effect because
of the tendency of victims to become perpetrators when they are adults. (Ratih Probosiwi,
Daud Bahransyaf, 2015) This was also revealed by Faulkher (2003), in Zahra, (2007) that;
31% of female convicts in America are victims of sexual violence in childhood. 95% of sex
workers are child sexual victims. 40% of child sexual assailants and 76% of serial rapists
experience sexual violence in childhood.

The impact of these injuries made it difficult for victims to reveal the violence they had
experienced. In fact, according to Phebe Illenia S, Woelan Handadari most victims of sexual
violence suffer post-traumatic stress disorder (PTSD). PTSD is an anxiety syndrome,
autonomic lability, emotional inertia and flashbacks from a very painful experience after
physical and emotional stress that goes beyond the limits of endurance of ordinary people.
Victims need a recovery process from PTSD so that their quality of life can improve and not
continue to regret the traumatic events they experienced. However, healing PTSD is not easy,
because healing the victim from trauma does not mean he can forget the events he
experienced. (Phebe Illenia, Woelan Handardari, 2011)

Based on the description above, the purpose of this study is: to explain the importance
of recovery efforts for women and children victims of violence by relying on community
participation so that they can empower victims to make decisions about themselves and be
accepted in society as well as full of soft skills to their lives.

II. LITERATURE REVIEW

Research on Bibliotherapy: Self Help Book Improves Self Concept on Victims of Sexual
Harassment, (Dian Dwi Nur Rahmabh, Siti Iriyanti, Layily Maghfiroh, Nelly Agustina, 2017),
more towards quantitative research with an experimental approach that focuses its discussion
on creative communication techniques with child victims of sexual violence. Another article
focuses his research on Judicial Review PP No. 4 of 2006 concerning the Implementation and
Recovery of Victims of Domestic Violence. ( (Heni Hendrawati, Agna Susila, 2017).
Furthermore, Penny Naluria Utami, Optimizing the Fulfillment of the Rights of Victims of
Violence Against Women Through Integrated Service Centers, which emphasizes the
importance of the existence of P2TP2A in the regions. (Utami, 2016). Meanwhile (Abdul
Muhid, Lia Masfiatul Khariroh, Nailatin Fauziyah, Funsu Andiarna, 2019), instead focused
their research on "Quality of Life of Women Survivors of Sexual Violence: A Qualitative
Study". Based on his research it was revealed that the survivors have a high quality of life,
they can live their lives now happily. Psychological studies are presented in a study entitled:
"Therapeutic Communication in Counseling (Descriptive Qualitative Study of Therapeutic
Communication Stages in the Recovery of Traumatic Victims of Violence Against Wives At
Rifka Annisa Women's Crisis Center Yogyakarta). (Anjar, 2017) He put forward the recovery
for victims of domestic violence by using communication therapy. Meanwhile, Nurhasyim
wrote the title: "Questioning the Recovery for Victims of Violence in Indonesia". Nurhasyim,
2016), but does not offer any form of recovery. Unlike Latipun, who specializes in writing on
community-based recovery that relies on student groups, for victims of conflict and refugees,
with the title: "Community-Based Trauma Recovery: Indonesia's Experience in Mass Trauma
Interventions". (Latipun, 2014).
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I1I. RESEARCH METHODOLOGY

This research is a normative study that portrays the object of research transparently based
on data and facts collected by researchers supported by secondary data in the form of
literature and regulations and primary data obtained through interviews with; Institutions that
are concerned with the issue of women and children, namely: the Institute for Protection of
Women and Children (LPPA) Labuhan Batu Induk, Hapsari and the Legal Assistance
Association of Women for Justice Medan, as well as the P3AM Office of Binjai City. Based
on the results of these interviews found an effective model used by women's and children's
institutions in the handling and recovery of victims of sexual violence.

II1. RESULTS AND DISCUSSION

A. Legal Protection of Victims of Sexual Violence

Violence against women, in principle, is an act of enforcing the will of women by using
women's bodies and sexuality as their objects. The term violence against women has actually
been voiced in the world almost since 3 (three) decades before. (Muhtaz, 2013).
Human rights defenders have echoed the term violence against women in Indonesia and has
become increasingly prominent in the presence of service provider institutions that provide
assistance to women and victims of violence. Violence against women is a form of violation
of human rights that can occur to anyone, across social, economic and educational status.
Violence specifically experienced by women begins with the existence of unequal gender
relations. Empirical facts show that women are a group that many victims of violence in
various forms, such as physical, psychological, sexual, neglect, exploitation and other
violence. (Ema Mukarramah, Tri Dewiyanti (Ed): 2018: 5), (Utami, 2016).

The concept of gender is different from the concept of gender. The concept of sex
describes the absolute differences between men and women that refer to the biological
characteristics of men and women. Men have a penis and sperm, while women experience
menstruation and have a uterus so they can conceive and give birth and breastfeed. The
biological nature of women and men lies in their respective biological characteristics. (Ema
Mukarramah, Tri Dewiyanti (Ed): 2018: 5).

The occurrence of such violence is a result of labeling (stereotype), marginalization
(marginalization) and subordination to it. As clearly stated in the Wolrd Conference report
(1995) in Beijing, in item 113 that; "violence against women" means: any act of gender-based
violence that results in, or is likely to result in, physical, sexual or psychological harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty,
whether occurring in public or private life. " Meanwhile, through the Draft Law on the
Elimination of Sexual Violence, sexual violence is classified into nine forms, namely; sexual
harassment, sexual control, rape, sexual exploitation, sexual torture, other inhuman treatment
or punishment which targets the body and sexuality and / or reproductive organs

Victims of sexual violence are generally women and children and divabel. (Jane R.
Chapman in Luhulima, (2000 :). Children are the target of victims of sexual violence, because
children lack the power to fight offenders and in general, children cannot understand what
they are going through (Chomaria, 2014). Chomaria's opinion is in line with what was stated
by lindrawaty Sinaga (Chair of the Labuhan Batu Induk Women's and Child Protection
Institute (LPPA)) in an interview in May 2019, as follows: "Victims of violence especially
children in general do not understand what they are experiencing. Of the many cases that
occur, such as sexual harassment, sodomy and molestation, the perpetrators are the closest
people, such as parents and neighbors. They consider it playful, because initially victims are
usually given something like candy and or allowance that makes them like the perpetrators. "

The physical presence of women who are generally weaker than men, has implications
for labeling that women are also weak in all respects. This condition is often used by men to
discriminate against women or marginalize women, so they do not involve women in strategic
roles. On the contrary, women are in a position of subordination and marginalization. As a
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result of labeling, men often exploit their power to commit violence against women, both
physically, psychologically and sexually.

Patriarchal culture, that is a culture that is centered on men and in the interests of men, is
the biggest cause and contribution to violence against women. (Utami Zahirah Noviani P,
Rifdah Arifah, Sesep, Sahedi Humaedi, 2018). An ideology that legitimizes men as authority
and superiority. The belief that women are by nature soft and weak creatures, their position
under men, inferior, serving men's sexual desires and so on has placed women as if they were
allowed to be treated according to men's wishes, including by means of violence.

This patriarchal ideology influences the way of thinking of society, the interpretation of
religious texts and policy makers so that it becomes the reason for acts of sexual violence
against women. Inequality based on patriarchal ideology has the potential to create injustice,
subordination and domination of women. This imbalance is the main source of violence
against women. Through patriarchal culture, many systems and policies were born that did
not accommodate the needs and interests of women. (Abdul Muhid, Lia Masfiatul Khariroh,
Nailatin Fauziyah, Funsu Andiarna, 2019)

The community sometimes blames the victim and does not side with the victim, they do
not protect and do not provide reinforcement to the victim, even accusing the victim as the
cause of the sexual violence. The victim was blamed for his clothes that did not cover his
nakedness or did not wear the hijab. It is women who are deemed to create "slander" (teasing
and triggering male sexual desires. Whereas sexual violence also occurs against veiled
women. These assumptions are precisely developing in society. Why do women who do not
commit crimes must be blamed and have the right to be harassed and even raped? because of
the clothes he chose.In some cases, it actually happened where the victim was even
criminalized by committing defamation or being ensnared by the ITE Law so that he faced the
police as the Bait Nuril case.

Based on the religious context, of course, all religions aim to free people from suffering,
oppression and ignorance and uphold justice, share love and spread knowledge. This view is
built on humanitarian principles, especially: Respect for Human Dignity, Equality, Liberation
and Justice, as stated in Surah al Isra 'verse 70;

“And indeed we have honoured the Children of Adam, and we have carried them on land
and sea, and have provided them with At-Taiyibat (Lawful good things), and have preferred
them above many of those whom we have created with a marked preference”.(Q.S. Al-Isra,
[17]:70).

In addition, the Koran also mentions in Surah al Hujurat (49) verse: 11, as follows:

“O You who believe! let not a group scoff at another group, it may be that the latter are
better than the former, nor let (some) women scoff at other women, it may be that the latter
are better than the former, nor defame one another, nor insult one another by nicknames.
How bad is it, to insult one's brother after having faith [i.e. to call Your Muslim brother (a
faithful believer) as: "O sinner”, or "O wicked", etc.]. and Whosoever does not repent, Then
such are indeed Zdalimiin (wrong-doers, etc.). (Q.S. al-Hujurat [49]:11).

Based on that, the Indonesian Women's Ulema Congress made a fatwa in 2018, related to
sexual violence. The fatwa mentioned that sexual violence both inside and outside of legal
marriage is haram, because it violates human rights guaranteed by Islam. Therefore, all
parties are required to take preventive measures and when they do, they must take various
measures.

Cases of sexual violence against women and children such as the phenomenon of the
iceberg, which were revealed to be fewer than the facts actually happened, so the numbers
and percentages recorded in the report did not show the total number of cases that existed,
especially in areas that still considered taboo to reveal cases of sexual assault. Based on a
national survey of life experiences of children and adolescents in 2018, 2 (two) out of 3
(three) children and adolescent girls or boys have experienced one form of violence
throughout their lives. Violence experienced by children and adolescents tends not to stand
alone but is overlapping among types of violence. Children and adolescents who experience
only sexual violence alone are 0.2% -1.2%, physical violence alone is 2% -8, and emotional
violence alone ranges from 23% -36%. Meanwhile, based on the fact of violence against
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children in North Sumatra in 2017, sexual violence showed the highest number of 180 cases
out of a total of 641 cases.

Specifically for cases handled by the Office of Empowerment of Women for Child
Protection and Community in Binjai City in 2018, there were 14 cases. This figure shows the
high number of cases of gender based violence that occurred and were committed by people
closest to and unknown people. According to Rini Elisa Danu (Member of the Binjai City
Service), for 2019 from January to March there has been a handling of 5 cases of sexual
violence against women and children. 4 cases of children and 1 case of adults.

The impact that is not light on women victims of violence that will trace throughout his
life and will affect the way of acting and thinking of the victim. Shame, fear and feelings of
inferiority and even stress will be experienced by women victims of violence. Based on an
interview with Indrawaty Sinaga, Chair of the Labuhan Batu Induk Women's and Child
Protection Institute, it was explained how the conditions and impacts of violence experienced
especially children of victims of violence, along with their presentation;

Post violence, victims experience severe psychological effects. Victims are often
frightened, do not want to meet with people, even with parents sometimes do not want to
escape because they are haunted by the conditions they experienced before. Victims also
become whiny, do not want to get along and tend to be a shy child. The impact of violence,
especially rape also affects the future of victims who have had unwanted pregnancies (results
of an interview with Indrawaty Sinaga, May 2019).

Physical violence experienced by the victim may heal in a matter of days or weeks,
however, psychological injury is deeper and causes trauma, hysteria and depression.
According to Indrawati, in certain situations or maybe every day, victims / survivors often
experience trauma so that when they start to do their daily activities they often feel scared.
Especially when someone touches a part of his body, he may cry and be scared. This trauma
usually lasts a long time if no immediate recovery is made. Among rape victims are even
reluctant to get married. Even if they can get married, they will find it difficult to have sex
because it reminds them of bad events in the past. (Results of an interview with Indrawaty
Sinaga, May 2019).

The condition of the victims was also stated by Sri Rahayu as a board of integrated
service center for protection of women and children Deli Serdang management), as follows;
in addition to being traumatized, the victims we have dealt with have also experienced
hysteria such as sudden screaming when nothing happened. Because the victim is reminded of
a bad incident that happened, the victim suddenly cried and stopped when he felt comfortable.
Sometimes when the victim sees someone similar to the perpetrator, she can make him cry for
help. (interview with Sri Rahayu; May 2019).

Depression experienced by victims / survivors causes severe disruption to the body and
psychological. Victims tend to experience Self-blame, Guilty feeling, Avoiding and hiding,
Instability and Over-sensitive. Someone with a condition of depression is usually difficult to
live and feel afraid to do anything. When they are sleeping they often have unclear dreams.
Especially when the victim experiences a pregnancy after sexual violence. If not resolved
soon, they will suffer from mental illness by hurting themselves and committing suicide.

Neglected trauma will cause new problems that will create new trauma again. Conditions
like this like a circle that has no tip base. Therefore recovery is an urgent step to break the
vicious cycle. (Purnawan Kristanto, Kompasiana.com). Violence incidents experienced by a
person include traumatic events that require serious treatment aimed at recovery. There are
several ways for victims of violence to handle, one of which is to provide assistance to help
victims recover, so that victims can find their true identity, become stronger and be able to
function optimally and have resilience in dealing with problems.

Based on the impact of violence experienced by the victim, the victim needs protection.
Victim protection can be in the form of preventive and repressive measures carried out by the
community and the government and its law enforcement officers. Form of protection in the
form of providing protection from various threats that can endanger the lives of victims,
providing medical assistance, as well as adequate law, as stated in Law No. 31 of 2014
concerning Protection of Witnesses and Victims. In addition, a fair examination and trial
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process for the perpetrators of crimes, is also one manifestation of the protection of human
rights and balancing instruments. This is a philosophical basis for the urgency of protection
for victims and or their families. (Jamaa, 2014).

Efforts to protect women and children who are victims of sexual violence to fulfill their
rights to; justice, truth, guarantees of violence do not recur and recovery is still experiencing
difficulties, if the existing laws and regulations are inadequate and even discriminate against
victims of sexual violence. For this reason, new legislation must be formed which has the
perspective of victims, gender, children and human rights, as made in the Draft Law on the
Elimination of Sexual Violence.

The regulation intended contains an explanation of the types of sexual violence that are
criminalized and extends the punishment of perpetrators such as restitution and special
rehabilitation, and can improve the procedural law for criminal justice integrated with the
recovery process, both physical, psychological, and economic and social recovery. These laws
and regulations must also be able to encourage the improvement of the legal infrastructure
and increase the capacity and professionalism of law enforcement officials, especially in
interviewing victims, as well as being able to remove or eliminate the stigma against victims
of sexual violence that can damage and inhibit the right to justice and truth.

Islam also gives obligations to the State to guarantee the fulfillment of the rights of every

citizen, especially the rights of victims of sexual violence. The Indonesian Ulama Women's
Congress in its fatwa urges the state to fulfill the rights of victims and protect victims so that
their future remains secure and that they can build a decent life. "Countries in cases of sexual
violence must be present to ensure the fulfillment of the rights of citizens, including victims "
They also condemned the behavior of state officials who carry out neglect, complicates the
legal process for victims of sexual violence, especially those who discriminate against victims
and even become perpetrators of sexual violence, so they should be punished more severely
(taglidu al uqubah).

B. Community-Based Recovery for Women and Children Victims of Sexual Violence

Recovery is an urgent step to break the cycle that traps victims in a cycle of conflict and
adversity. (Retired Kristanto). Recovery can be interpreted as a process to restore an
individual, family, group, or community, so that after a traumatic event occurs, it can
collectively become strong, function optimally and have the toughness to face problems, so
that it becomes a productive and empowered society.

(Nurhasyim, 2016), meaning recovery as a process of meeting the needs of victims in
crisis conditions and the needs of victims to be able to socialize with the environment,
including; fulfillment of medical treatment, psychological, legal, psycho-social assistance in
the form of return and reintegration with victims' families and communities.

Government Regulation No. 4 of 2016 concerning the Implementation of Recovery
Cooperation for Victims of Domestic Violence states that victim recovery is all efforts to
strengthen victims of domestic violence so that they are more empowered, both physically
and psychologically. While the implementation of the recovery referred to in this PP are; all
actions that include services and assistance to victims of domestic violence. The above
understanding explains that recovery is limited to the recovery of physical and psychological
aspects of the victim but has not yet reached other aspects such as; social, economic and
political victims.

Meanwhile, Komnas Perempuan, which is a state institution that is concerned with
human rights issues, especially women and children, gives a different meaning to recovery,
namely; as the needs of victims of violence widely, not only medical, legal and psycho-social
treatment, but also includes the process of recovery of victims so that they can return to
power, so they are able to make decisions in their lives and can return to their role in society
as a whole human being. Recovery according to the National Commission on Violence
Against Women also includes the fulfillment of their basic rights as citizens, such as
education, health, population and political rights, including reintegration, compensation and
prevention of violence so that it does not recur, this has become an integral part of the
recovery process in a broad sense. (Komnas Perempuan, n.d.).
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The policy on recovery specifically is not integrated in a statutory regulation relating to
types of sexual violence, but is spread in several laws and regulations, namely: Law No. 23 of
2004 concerning the Elimination of Domestic Violence, Law No. 13 of 2006 concerning
Protection of Witnesses and Victims, Law No. 21 of 2007 concerning Eradication of
Trafficking in Persons, Law No. 35 of 2014 concerning Amendments to Law NO. 23 of 2002
concerning Child Protection and the Regulation of the Minister of State for Women
Empowerment and Protection of Indonesian Repubic Children Number 01 of 2010
concerning Minimum Service Standards for Integrated Services for Women and Children
victims of violence which requires the government to establish an integrated service center for
the empowerment of women and children.

As stated, the violence experienced by victims is a traumatic event and requires serious
treatment aimed at recovery. Violence has caused various injuries to victims. Violence causes
the victim to lose the most basic things in her life and has a serious impact on her life in the
future. (Nursariani Simatupang, Faisal, 2018).

The importance of victims to get recovery as an effort to balance the condition of victims
who experience disruption. Recovery is an urgent effort to recover victims from prolonged
trauma as a result of the violence they experienced through psychological therapy. The goal
of recovery is to help the victim know what response is appropriate in a traumatic condition.
So victims can make decisions and understand the continued impact of their own decisions.
The power of victims to make their own decisions is one of the things that helps the recovery
process. Victims will experience prolonged adverse effects, if not done recovery. Victims are
vulnerable to prostitution, away from families, the tendency of victims to choose shortcuts,
revenge and allow victims to become new perpetrators of violence, even more extreme are
victims of attempting suicide.

The discriminatory response from the community actually has implications for new
vulnerabilities that hamper the victim's recovery process. For this reason, the main challenge
in providing recovery is how to make the victims not feel more depressed or re-victimized
(repeated violence). An important step to prevent this re-victimization is by building
complementary cooperation between governments, law enforcement and the community and
families in an effort to help victims according to their needs and choices.

Lely Zailani (Management of Hapsari) explained in an interview on August 28, 2019, as
follows: "In the culture of victim blaming, the community greatly influences the attitude of
the victim. Whether to report or not, whether to "open my mouth" or not. So, the community
that supports the victims is very important and that is what we have prepared for a long time.
In Hapsari, the process of victim recovery is not determined only in the context of the case.
But included in the part of the organization and empowerment of women. So, until the
recovery process, we have to involve the community (environment) where the victim lives. If
for safety reasons the victim cannot live in their environment, we have prepared another
community "community" that is aware of the victims and the cases they have experienced.
There was a case where the victim felt insecure if she still lived in the house and the
surrounding environment, because her husband wanted to kill her. So we brought it to Bambat
Village and it happened that there was a family here. There was one incident, when her
husband caught up with the victim, her purchase was even driven out by the community-
based community service environment as a place for victims to take shelter for a while.

This will help restore the victim's confidence, and make her feel strong because she
believes that she is not alone in dealing with the problem. When a person recovers, that
person will realize that the problems they experience after the traumatic event are reduced,
not as severe as previously experienced, and not bothering him as he initially felt the
symptoms. He also began to feel empowered, motivated to take certain steps that were
positive for his life and for the lives of others around him. Each victim must undergo a
process of recovery varies depending on the situation and physical and psychological
conditions.

Community-based recovery prioritizes community participation, where the community
plays an important role in the planned steps. Social support from families, especially children
and parents as well as people in the neighborhood also helped restore the conditions of the
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survivors. In addition to the emotional support provided by those closest to the survivors,
financial support and economic access, the provision of social roles, and the giving of
responsibilities to the survivors in their assignments at home and at home became a factor for
survivors to find happiness again. (Abdul Muhid, Lia Masfiatul Khariroh, Nailatin Fauziyah,

Funsu Andiarna, 2019).

In addition to active participation from the community, this approach focuses on the
community as a whole that influences one another. One of the institutions that has
implemented this program is Hapsari, a grassroots institution that is concerned with women's
issues and is included as a Service Provider Forum. The following are the results of the
interview with Lely Zailani (the management of the hapsari foundation Hapsari) on August
28,2019:

Hapsari has long been organizing women's communities by building grassroots women's
organizations. Since 2014 we have found a pattern of handling in the form of community-
based case handling services. Now we continue to consider this pattern as a community-based
service program for handling (cases) of violence against women. The community itself is a
villager, but is driven by a local grassroots women's organization, the Independent Women's
Union in the Village. They are Hapsari members. The mechanism, we form the institution,
called Community Based Service. This institution exists in the village, there is management
and the village head is responsible. There is a Decree Village Head. Administrators are given
training as needed for handling cases. For the purpose of empowerment, we also "urge" the
existence of a Village Regulation which establishes a budget allocation for handling women's
violence handled by Community Based Service. The Community Based Service programs
includes; Case handling: Dissemination of information related to violence against women,
capacity building for administrators, policy and budget advocacy (Perdes) and others
according to village needs. Case handling, meaning from upstream to downstream.

Through community-based recovery, survivors / victims are invited together to
investigate the root causes of the trauma they experienced. The characteristics of community-
based recovery are; contextual, from and by the community, starting from the grassroots,
sustainable, based on needs and carried out by the community. Participation of organized
community members is very useful to provide support and assistance needed by victims,
including referring cases of violence found in the community to institutions that can provide
assistance in a professional manner, such as; Indonesian Women's Association Legal Aid
Institute for Justice, for legal assistance. The community can also help by not discriminating
against victims and providing opportunities for victims to socialize with other members of the
community. This will help restore the victim's confidence, and make her feel strong because
she believes that she is not alone in dealing with the problem. (Interview with Lely Zailani,
Hapsari Administrator, 28 August 2019)

Lely Zailani further explained that in the process of community-based recovery, it does
not stop until the case is "finished" handled. Victims will become survivors who are part of
the community that was built earlier. They will be included in relevant community activities.
There were survivors' forums, some then participated in paralegal training and they began
helping other victims. There are even two (2) villages where the Village Regulation is urged
to allocate a budget for the Community Based Services program. In Deli Serdang, there is the
old Denai Village in Labu Beach sub-district, while in Serdang Bedagai, there is Bingkat
village in Pegajahan sub-district. (results of the interview on August 28, 2019).

What was done by Hapsari was in line with Indonesian Women's Association Legal Aid
Foundation for Justice Medan which involved survivors of violence in community
empowerment and handling cases after receiving paralegal training. There are even survivors
employed by Indonesian Women's Association Legal Aid Foundation for Justice Medan, so
that they (the survivors) feel stronger and more confident. The concept of recovery was
developed by Komnas Perempuan since 2005. This recovery is a process to support women
victims of violence to be strong, capable and empowered in making decisions and seeking a
just, dignified, and prosperous life. (Komnas Perempuan: 2018). The principle that must be
emphasized in the recovery, is; that recovery is a continuous and personal process, according
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to the needs of different victims. The path and method of recovery can change according to
the needs and decisions of the victim. (Komnas Perempuan: 2018).

Aside from being oriented towards women victims, recovery must also be based on the
rights of victims, namely the right to truth, justice, recovery, non-repetition of violent
incidents, and as an inseparable part of human rights enforcement. The four victims' rights are
multi-dimensional which are interrelated and influence each other. Therefore, to make victims
recover, strive for aspects of physical and psychological health, economic resilience, and
community acceptance are not separated from efforts to present recognition that the violence
experienced by the victim is the truth, building a sense of justice in the victim, and guarantee
that the violence experienced will not recur. . (Ema Mukarramah, Tri Dewiyanti (Ed): 2018:
86).

Recovery requires a mutually reinforcing and equal relationship between victims,
advocates and the community. The companion helps and facilitates the victim to be able to
rediscover his strength, so that the victim is able to make the best decision for himself. The
victim is given choices and the consequences of those choices, not by giving orders or advice.
Recovery steps that can be carried out include: Restoring security and reducing fear,
identifying the source of anxiety and accommodating its impact, providing information,
connecting the body and mind of the victim, reducing the pain suffered by the victim,
increasing control through testimony or story telling, Expose traumatic matters, Reinstate
relationships with others and close relationships and overcome feelings of sadness and loss,
help develop connections, Overcome depression, Improve identity, meaning and purpose in
life and Restoration of dignity and values.

Family, religious and community support and material are needed by survivors to be able
to rise up and be economically independent. Shelter can actually be used to deliver cargo to
the survivors. Through the shelter, the survivors were given recovery models such as that
carried out by the Labuhan Batu Induk Women's and Child Protection Institute in the form of
doodle therapy for children as victims of violence while still involving the role and
participation of families and communities. "Families must provide great support to victims to
be able to survive again. Through this doodle therapy model, victims / survivors are led to
start thinking that what they are experiencing is something that is not true. While playing and
given sweets, victims are encouraged to tell the bad events they experienced ". (the results of
an interview with Indrawaty Sinaga, chairman of LPPA Labuhan Batu Induk).

Based on the results of the interviews also found several examples of handling cases, one
of them by the Office of Women's Empowerment and Protection of Children and
Communities in the City of Binjai, namely cases of violence experienced by Peni's mother
from Binjai who was a victim of domestic violence by her own husband. The victim was
doused with fire soda by her husband. The victim suffered wounds on the face and eyes that
could not see. Through P3AM Binjai city, the perpetrators have been reported but the police
have not been able to get it because they ran away. The victim suffered physical and
psychological injury and even the victim did not have a house and had to stay with his
neighbor's house.

For this reason, P3AM Binjai synergizes with P2TP2A Binjai City and Indonesian
Women's Association Legal Aid Foundation for Justice Medan. Through Indonesian
Women's Association Legal Aid Foundation for Justice Medan, victims were reported to the
Witness and Victim Protection Agency to get recovery assistance for victims including their
three children. The witness and victim protection agencies approved the victim's recovery
request including the costs of operating the victim's eyes and also the needs of his children.
(Interview with Sierly Anita: May 2019).

The above case is a form of recovery that involves the participation of the government
and also the community. Another case that is handled in synergy and involves public
participation is, the handling of rape cases by LPPA Labuhan Batu Induk. The 6th grade child
who was raped by her neighbor is pregnant, so the school does not allow the child to go to
school anymore. LPPA Labuhan Batu Induk then coordinated with the school and the
Education Office to give permission for the child to stay in school and finally the school
agreed.
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After completing the final grade 6 exam, the child is evacuated to a safe house until he
gives birth. By maintaining his identity, LPPA Labuhan Batu Induk asked for community
support and coordinated with the Hospital so that he could get good service at the hospital
during delivery. After giving birth, the victim, who was an orphan and came from a poor
family, was taken to an orphanage by the family. Thanks to the support of many people, the
child was able to recover and now he is at the level of High School. (Interview with
Indrawaty Sinaga; May 2019).

When the victim recovers, he will realize that the symptoms he experienced after the
traumatic event are less than what was experienced before, and do not disturb him as at the
beginning he felt the symptoms. He also began to appreciate empowerment, motivated to take
certain steps that were positive for his life and for the lives of others around him. (results of
an interview with Indrawaty Sinaga, May 2019)

According to Sierly Anita (director of Indonesian Women's Association Legal Aid
Foundation for Justice Medan), the recovery of victims of violence according to the victim
version is very dependent on 4 (four) factors, namely: (1) Family as a reason to strengthen
victims with or adequate support from the family. (2). Work as a resource for victims or the
ability to obtain income to pay for their lives. (3) spiritual support (religion, belief) which can
strengthen the victim so that he can get back from his downturn. (4) Community participation
and support as a strengthening strategy for victims.

Through the role and participation of the community, survivors find people who are
willing to listen to complaints and problems faced after sexual violence. The acceptance of
people around the survivors is the beginning they are able to find life satisfaction.
Furthermore, when survivors are convinced of their ability to return to their lives, at that
moment the survivors begin to be able to portray themselves with social tasks such as being a
mother, earning a living, and providing benefits to others.

V. Conclusion

Recovery aims to help the victim know what response is appropriate in a traumatic
condition, so that the victim can make a decision and understand the continued impact of her
own decision. The power of survivors to make their own decisions is one of the things that
helps the recovery process. Changes in values that develop in the community and become the
root of the problem of discrimination and the participation and synergy of the government,
institutions and society are needed in the process of recovery for women and children victims
of violence. Community-based recovery that has characteristics; contextual, from and by the
community, starting from the grassroots, sustainable, based on needs and carried out by the
community. The role and participation of the community is very useful to provide support and
assistance in accordance with the needs of victims. Communities can take on the role by
providing opportunities for survivors to socialize with fellow community members without
stigma and not discriminating against them. Thus, the existence of victims becomes stronger
and more confident in dealing with their problems. Through community-based recovery
victims will become part of the community together with other survivors and engage in
community activities including paralegal training and start helping other victims.
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ABSTRACT

Orang Asli forms a minority community in Peninsular Malaysia whose livelihood mostly
depends on their land and the surrounding area. Dispute over customary land rights of Orang
Asli continues in Malaysia although Malaysian Courts in several cases have upheld the
Common Law rights of Orang Asli to their customary lands. This constitutes a challenge
faced by some community of Orang Asli and several State Governments. Based on the focus
group discussion, profiling survey and library research methods, this paper analyses the land
rights of Orang Asli in Peninsular Malaysia, focusing on Orang Asli in Kampung Parit Gong,
Jelebu, Negeri Sembilan. The finding indicates that the Kampung Parit Gong Orang Asli
follow strictly their customs of ‘adat perpatih’ for a long period of time, and that they highly
value the land, both through the usage of the land and by inheritance. Still, these raised
important concerns of Orang Asli in Kampung Parit Gong, particularly on the security over
their rights on the said customary land and the guarantee of their future generations’ socio-
economic wellbeing. This paper proposes legal and administrative measures to address the
issues for the betterment of the rights Orang Asli in Peninsular Malaysia.

Keywords: Orang Asli, Customary Land Rights, Parit Gong, Negeri Sembilan
Introduction

Orang Asli has a significant place in the Malaysian history. They may have inhabited the
peninsula for over 50 000 years (Francois-X Ricaux et. al., 2006). They are divided into three
main categories namely Negrito, Proto-Malay and Senoi and further subdivided into 18
subgroups (Rohaida, 2016). It was reported that the Negritoes have arrived in Southeast Asia
between the end of the Last Glacial Maximum and the Neolithic expansion of the Holocene,
ie, between 44 000 and 63 000 years ago (Francois-X Ricaux et. al., 2006). While the Sen’oi
are Mongoloid people who are descendants of both the Hoabinhians and the Neolithic
cultivators who arrived in the Malay Peninsula around 4000 years ago from the north (Colin
Nicholas, 2000). It was also found that the Proto Malay groups have inhabited the southern
areas of the peninsula for between 2000 and 3000 years. Orang Kuala, a subgroup of the
Proto-Malay, migrated from Sumatra about 500 years ago (Colin Nicholas, 2000).

Orang Asli or an aborigine is defined in Section 3 of the Aboriginal Peoples Act 1954 [Act
134] (APA) to mean any person whose male parent is or was, a member of an aboriginal
ethnic group, who speaks an aboriginal language and habitually follows an aboriginal way of
life and aboriginal way of customs and beliefs, and includes a descendant through males of
such person. The definition of an aborigine also includes any person of any race adopted
when an infant by aborigines who has been brought up as an aborigine and adopted its culture
and the child of any union between an aborigine female and male of another race. The main
distinction between Orang Asli and the main population is their culture, language and social
organisation. In this regard, their perspective towards land is unique in the sense that it has
cultural and religious symbiosis which requires utmost protection. This paper explores the
customary land rights of Orang Asli in Kampung Parit Gong, Negeri Sembilan in which the
discussion includes the position of Orang Asli under Malaysian Law, legal position of
customary land rights of Orang Asli and customary land of Orang Asli in Kampung Parit
Gong.
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This research paper employed focus group discussion, profiling survey and library research
methods. Focus group discussion is when people from related backgrounds are grouped and
asked about their perceptions, beliefs or ideas (HERD Publication, 2016). This method was
conducted at Kampung Parit Gong on 12 February 2019, participated by the researchers and
11 villagers who are from the Board of Custom (Lembaga Adat), that is, Tok Batin, Tok
Mangku, Tok Jekerah, Tok Jenang, Panglima Hitam, Panglima Balai, Panglima Gajah,
Panglima Tua, Panglima Kencang and Panglima Kecil. Profiling survey was conducted on
120 Kampung Parit Gong’s populations in order to collect the main demographic information
therein including their educational backgrounds, jobs and monthly incomes. In addition, the
library research method employed in this research comprises content analysis of statutes,
particularly the Federal Constitution and the Aboriginal Peoples Act 1954 [Act 134], reported

cases and secondary data such as books, journals, and online database.

Position of Orang Asli under Malaysian Law

Under the international legal framework, the protection of the rights of indigenous peoples are
acknowledged in several international instruments, among others, the United Nations
Declaration on the Right of Indigenous People 2007 (UNDRIP) and the Convention on
Biological Diversity 1992 which are relevant to Malaysia. The UNDRIP requires states to,
among others, provide strong protection of lands and resources rights to the indigenous
people and impose a duty on the state to respect the special relationship between indigenous
people and their customary land, with due regard to their cultural and spiritual welfare
(Subramaniam, 2010). The UNDRIP holds a persuasive authority on Malaysia as a United
Nation Member to provide statutory protection to the Orang Asli customary land rights,
cultural and tradition.

The position of Orang Asli as a special group is recognised under the Federal Constitution by
virtue of Article 8 (5) (c) which permits positive discrimination for the ‘protection, well-being
or advancement’ of the communities. This provision enables states within the Federation to
take necessary measures to remove disabilities of the Orang Asli in order to achieve equality
in society. In this regard, the welfare of Orang Asli comes under the purview of the Federal
Government. Any law made for the purpose of the welfare of the Orang Asli could be passed
by the parliament as stipulated under Item 16, Ninth Schedule of the Federal Constitution
(Yogeswaran Subramaniam, 2015). The Federal Constitution also requires that the Senate in
the Parliament to compose members who ‘are capable of representing the interests of
aborigines’ as an implicit intention of the Constitution to protect the welfare of the Orang Asli
(Hishamudin, 2018).

The Federal Constitution also protects the rights of Orang Asli. For instance, the right of
Orang Asli to livelihood may be embedded in right to life as stipulated under Article 5(1) of
the Federal Constitution which stipulates that “no person shall be deprived of his life or
personal liberty save in accordance with law”. The Court of Appeal in Tak Tek Seng @ Tan
Chee Meng v Suruhanjaya Perkhidmatan Pendidikan & Anor has made a wider interpretation
to this provision by stating that “the expression of /ife appearing in Article 5(1) of the Federal
Constitution does not refer to mere existence. It incorporates all those facets that are an
integral part of life itself and those matters which go to form the quality of life...it includes
the right to live in a reasonably healthy and pollution free environment”. Thus, the right to life
under this interpretation should also encapsulate the right of Orang Asli to livelihood.

However, it has been narrowly interpreted by the Court of Appeal in the latter case of Ketua
Pengarah Jabatan Alam Sekitar & Anor v Kajing Tubek & Ors & Other Appeals. In this case,
the respondents claimed that if the Bakun Hydro-Electric Project is carried through, their
fundamental rights would be adversely affected in that the result of the environmental impact
would affect their livelihood. Nevertheless, the Court of Appeal held that deprivation of the
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life of the respondents under Article 5(1) of the Federal Constitution was in accordance with
law since there is a law allowing such a deprivation. Based on these two cases, the right of
Orang Asli to their livelihood should be embedded in right to life on the ground that right to
livelihood is an integral part of life.

In addition to that, a specific legislation known as the APA was passed by the Malaysian
Parliament to address the issues of Orang Asli in Peninsular Malaysia. The preamble of the
APA states that its objective is “to provide for the protection, wellbeing and advancement of
the aboriginal peoples of Peninsular Malaysia”. The APA provides, among others, the
definition of the aborigine, the dealings in land by aborigine, the compensation provisions for
the impairment and extinguishment land use of the aborigine and other miscellaneous
provisions pertaining to the welfare of the aborigines. The APA is considered as a ‘human
rights’ statute by the Court of Appeal in Sagong Tasi’s case as it contains a comprehensive
statement on the human rights of the aborigines. Besides, a Federal agency known as Jabatan
Kemajuan Orang Asli (JAKOA) was established to undertake the administration and welfare
of the Orang Asli.

Notwithstanding the constitutional guarantee and the existing statutory provisions, the Orang
Asli communities are facing continuous challenges in maintaining their identity and
ecosystem, especially in defending their customary land against deprivation and acquisition
by other parties although the Malaysian Superior Courts in several cases upheld the pre-
existing rights of Orang Asli to their ancestral and customary lands according to common law.
Moreover, they also have less safeguards in regard to several aspects such as languages, laws,
customs and institutions as compared to other races (Yogeswaran Subramaniam, 2013).

Legal Position of Customary Land Rights of Orang Asli in Malaysia

The concept of land in Orang Asli’s perspective is very diverse as it includes not only its
economic value but also social, cultural, religious and historical significance. To Orang Asli,
their customary land commonly termed as fanah saka or tanah adat has a sacred quality that
they inherited from their forefathers since time immemorial (Hamimah, 2013). The customary
land includes the land that they use for occupation, the areas that they commonly have access
for resources or foraging areas (kawasan rayau) as well as land use for burial or other ritual
purpose. (Communal Right). This understanding is in contrast with the concept of land
ownership under the land administration system in Malaysia which identifies land ownership
based on registration of title as provided under the National Land Code 1965.

There is no specific definition of customary land in the APA. In the earlier case of Adong bin
Kuwau v Kerajaan Negeri Johor, the term kawasan saka was decided as referring to the
‘traditional and ancestral land’ which in this case relates to the area of land that they
‘depended to forage for their livelihood in accordance with their tradition’ (Yogeswaran
Subramaniam, 2018). The definition of customary land was further discussed in the case of
Sagong bin Tasi v Kerajaan Negeri Selangor which refers the term customary land as the land
that the Temuan tribe have occupied continuously for generations. By virtue of the
abovementioned cases, the court had given judicial recognition to the customary land rights of
Orang Asli in Peninsular Malaysia (Cheah, W L, 2004). These decisions were affirmed by the
Federal Court in the case of Superintendent of Lands & Surveys Miri Division v Madeli bin
Salleh and followed by the case of Bato’ Bagi v Kerajaan Negeri Sarawak. These decisions
have paved the ways for the judicial recognition of the customary land of Orang Asli in
Peninsular Malaysia and natives in Sabah and Sarawak. One of the important implications of
this recognition is that the acquisition process of any customary land of Orang Asli must
follow strictly the due process and payment of compensation must be awarded in accordance
with statutory provisions.
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In order to achieve secured land rights, the judicial recognition per se is insufficient since it
depends on case to case basis. Besides, different treatment by the respective state on this issue
creates further uncertainties. The same concern was shared by the communities in Kampung
Parit Gong, negeri Sembilan, the focus group of this research. For example, the Federal Court
in TR Sandah refused to recognize the Dayak native customs pemakai menoa and pulau galau
in their claim over native customary rights (NCR). On the other hand, in Yebet bt Saman &
Ors v Foong Kwai Long & Ors, the Court of Appeal stressed that the customary land rights of
Orang Asli under the common law could co-exist with APA. In the case of Mesara Long Chik
& Anor v Pengarah Tanah dan Galian Pahang & Ors, the High Court allowed the claim for
compensation made by the Plaintiffs (Semaq Beri communities) which was the alternative
prayer by the Plaintiffs for the loss of the Plaintiffs’ interests and rights over their customary
inherited land on the ground that they have successfully proven the previous and continuous
use and occupation of the land. Therefore, the actual practice by the Orang Asli communities

is crucial in determining the extent of the rights of the communities.

Customary Land of Orang Asli in Kampung Parit Gong

Kampung Parit Gong is in the /uak (Adat district) of Jelebu; the Undang who resides in Kuala
Kelawang (Baharon, 1973). It is located in the mukim of Simpang Pertang in the district of
Jelebu, Negeri Sembilan. It is about 2 /2 miles from Pertang and about 15 miles from Kuala
Kelawang; the administrative town of the district. The access road to the Kampung from the
main road is tarred and can be reached by car. The Kampung is equipped with the basic
infrastructures such as water and electricity supply, internet line, schools, clinic and
community hall. There is also a dewan adat built by the community for their traditional
ceremonies. Administratively, the kampung is headed by Batin and aided by Mangku. These
leaders are assisted by Menteri, Jenang, Jekerah and Panglima (Focus Group Discussion).

The first establishment of the community of Kampung Parit Gong began over a century ago in
the jungle area, led by one Batin Bani and his followers from Tampin. The resettlement
process of the community to the present location was conducted in 1972 where they were
given ‘rumah rancang’ (Baharon, 1973). Presently, there are 92 houses in the Kampung Parit
Gong, occupied by 120 families. The total number of populations is estimated around 510.
Based on the profiling survey conducted, majority of the villagers are self-employed while
minority of them work as rubber tappers, small-holder farmers and public servants. In relation
to their income, only a small number of them earn RM 1000 and above while majority of them
earn RM1000 and below. Most of the families have children or dependents from one to five
and economically, they are still considered to be in poverty. Since most of them are self-
employed, they need land and forests to carry out agricultural activities and seek other sources
of income.

The Orang Asli in Kampung Parit Gong is from the Temuan tribe. They practise adat
perpatih; the customary adat of Negeri Sembilan. Adat Perpatih is a combination of Adat
Minangkabau (Tarik Baleh/Simumbang Jatuah), Adat Langkah Benar (Adat Siak) and Adat
Benar (Adat Orang Asal). The practice of Adat Perpatih was originated from the presence of
Minangkabau people from Sumatera hundred years ago. However, Adat Perpatih practised in
Negeri Sembilan is slightly different from those practised in Minangkabau, Sumatera since it
has been adapted to the local custom of Orang Asli, known as Adat Benar (Rosiswandy Mohd
Salleh, 2017). Adat Perpatih upholds matrilineal concepts whereby ancestral property can be
inherited and belong to the tribe as a joint property rather than individual property
(Rosiswandy Mohd Salleh, 2017). As such, women are privileged in regard to the inheritance
of property.

In Kampung Parit Gong, Orang Asli’s land could be divided into three types of land, that is,
customary land, ancestral land and foraging land. It was also notified during focus group

discussion that the area of their customary and ancestral land have been gazetted as the
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aboriginal reserve. The application for the land to be gazetted as aboriginal reserve was
initiated by the Orang Asli at Kampung Parit Gong in the year 1960. It was only in 2015 that
the government gazetted 700 acres of the land in Kampung Parit Gong as ‘Orang Asli
Reserved Area’.

Following the Adat Perpatih, in Kampung Parit Gong, the ancestral land of the communities
are passed to daughters. For them, daughters will take care of the land for the community.
This works like a trustee to the land of the community. Meanwhile, son is expected to work
and find his own property (Focus Group Discussion).

As far as sale or exchange of land is concerned, this is in general strictly prohibited. It may
only be allowed in exceptional cases in situation when the owner really needs money, such as
costly medicinal treatment, but this is extremely rare. Such land could only be sold to other
members of the community. The customary board at Kampung Parit Gong will be asked to be
the witness for the sale (Focus Group Discussion).

The surrounding area is a foraging area where the Orang Asli can freely roam to find
something for their foods or to add their sources of income. In contrast to the ancestral land
which belong to family units in the communities, the foraging areas are not owned by anyone
but may be considered as common access. Although relatively there are only small number of
villagers going to the forest areas to find for various sources, it remains as important source of
income for them (Focus Group Discussion). This indicates Orang Asli’s overdependence on
land and areas surrounding them (Kardooni, R., Kari, F. B., Yahaya, S. R. B., & Yusup, S. H.
2014). Currently, they are in the process to apply for foraging area to be gazetted because
according to them, they have been working on the land for almost 50 years (Focus Group
Discussion).

As a community who holds a unique relationship with their customary land, security of land
tenure is the main concern of Orang Asli in Kampung Parit Gong. Nevertheless, there was a
delay in the gazetting process of Orang Asli of Kampung Parit Gong’s inhabited land in
which it took around a long period of time for the application to be approved since the
submission of the application in 1960. Section 7 (1) of the APA stipulates that “the State
Authority may, by notification in the Gazette, declare any area exclusively inhabited by
aborigines to be an aboriginal reserve, provided when it appears unlikely that the aborigines
will remain permanently in that place it shall not be declared an aboriginal reserve but shall
form part of an aboriginal area; and an aboriginal reserve may be constituted within an
aboriginal area”. This provision provides the power of the State Authority to declare any area
inhabited solely by aborigines to be an aboriginal reserve. Even though the above provision
provides a measure of protection of Orang Asli’s lands, State Authority also has power to
revoke wholly or in part or vary any such declaration by making notification in the Gazette as
stipulated under Section 7(3) of the APA. This is also a matter that becomes the concern of
Orang Asli in Kampung Parit Gong (Focus Group Discussion).

Further, Orang Asli are also in need of assistance and support by the Federal Government
through relevant agencies such as the Rubber Industry Smallholders Development Authority
(RISDA), the Federal Land Consolidation and Rehabilitation Authority (FELCRA) and the
Federal Land Development Authority (FELDA) (Masron, T., Masami, F., & Ismail, N.,
2013). They also appreciate if the government’s measures in assisting them encompass
consultative participation and active engagement. The provision for a just process that
provides opportunity for Orang Asli to participate in decision-making process with special
consideration on their norms and decision making institutions was suggested by Izawati
Wook (2019). It is also important that any decisions taken by the government in relation to
the development of Orang Asli will not affect the uniqueness and special conditions of Orang
Asli (Aiken, S. R., & Leigh, C. H., 2011).
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Conclusion

Based on the discussion, it is observed that Orang Asli in Kampung Parit Gong is a well-
organized community and still strongly follow the Adat Perpatih in their society. They also
greatly appreciate the land which are indicated through the use of the land for agricultural
activity and custom of inheritance based on Adat Perpatih. Nevertheless, there is still less
safeguard on their customary land rights and their future generations’ socio-economic
wellbeing as discussed above. Hence, a provision in the existing law recognising the
customary land right of Orang Asli for their sustainable living is necessary. Besides, the
government’s support and assistance in various aspects may be enhanced for example in
terms of implementing consultative participation and active engagement with Orang Asli in
decision-making process affecting them.
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ABSTRACT

The involvement of children in adversarial court system invites traumatic, distressing
experience upon them, particularly when they are the victims of crime. As children are
vulnerable group of people, their appearance in court to give testimony in trials facing the
accused person could amount to secondary victimization. Although there is no conclusive
evidence to show that children who undergo the court procedures is traumatized by the legal
process, there is an urgent need to understand the process of law involving children as
witnesses in the Malaysian courts. In this regard, this vulnerable group is entitled to a specific
provision of law, which may provide appropriate protection for them. In Malaysia, the
Evidence of Child Witness Act 2007 (ECWA 2007) provides for special measures in
administering the presence of children in courts as witnesses. This Act is a piece of legislation
that can provide protection for the rights of children as witnesses in criminal proceedings.
Malaysia also has set up the Court for Children in order to assist children in facing legal
procedures in the court of law. This article discusses the extent to which the ECWA 2007 can
provide protection to children in giving testimony in courts. It also elaborates on the
availability of such measures in the Court for Children. Relevant decided cases relating to the
application of special measures for children in courts are referred for this purpose.

Keywords: special measures, child witnesses, vulnerable, protection, court for children.

Introduction

The involvement of children in adversarial court system invites traumatic, distressing
experience upon them, particularly when they are the victims of crime. As children are
vulnerable group of people, their appearance in court to give testimony in trials facing the
accused person could amount to secondary victimization. Although there is no conclusive
evidence to show that children who undergo the court procedures is traumatized by the legal
process, there is an urgent need to understand the process of law involving children as
witnesses in the Malaysian courts. Realising that children should be treated differently from
adults, there have been attempts to justify different path for children, especially children who
are witnesses in the court of law process.

In this regard, this vulnerable group is entitled to a specific provision of law, which
may provide appropriate protection for them. Thus, there have been introduction of court of
justice created and established to handle matters specifically to children and young people.
Hence, special measures are being developed by authorities to ensure children who are facing
the process in the court are protected by the system of law. This paper aims to examine the
legal process that will be faced by child victims who are called to the court of law to testify
his/her evidence before a judge. Once a police report is lodged by the guardian or parents of
the child victims, the basic process of law is also applicable to the latter.

Rights of Children as Victims in Criminal Proceeding

The most contentious issue in the field of victim’s right has been the assertion of a right to
participate in the justice process (Marlene A. Young, 2002). However, such assertion might
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not be suitable to children who are victims to the incident. Although the United Nation
Declarations on the Basic Principles of Justice for Victims of Crime Abuse of Power suggest
that victims should be treated with compassion and respect for their dignity, children should
be treated differently due to their vulnerability. These children’s rights, following the
aftermath of the incident must be given priority.
Malaysian jurisdiction, which is an adversarial system in common with the English
system from which it is derived, has set out laws and procedures that are ostensibly friendly
to victims, especially children. However, is having the legal provisions really benefited the
victims? What, if any, improvements have there been in the management of certain groups of
victims and witnesses? Previous studies have been conducted from a legal perspective on
child abuse and sexual offences; these have clarified the relevant statutes and recounted their
historical development. Most of the empirical studies on child victims and victims of sexual
offences have principally discussed issues in terms of the medical and health, social or
psychological aspects. There has been very little research in Malaysia on the extent to which
the law and procedures are implemented in practice, particularly on the protection of child
victims in the process of law.

Children Giving Testimony in Courts

The traumatic and awful experience of having to relive the worst episode in their lives in front
of outsiders, in unfamiliar courtrooms, will render child witnesses vulnerable. This general
phenomenon happens in various jurisdictions, including Malaysia. It is a problem
acknowledged by the judiciary, and some judges have demonstrated their awareness of
witnesses’ vulnerability in a few decided cases.

The stress, trauma and emotional breakdown of child victims, especially of sexual crimes, can
even obstruct clarity and frustrate evidence, and further damage the case. (Norbani, 2007:117)
Vohrah J (as he then was) observed in Yusaini Mat Adam v Public Prosecutor (1999) 3 MLJ
582 (at 586), in this regard that emotional burdens of child witness include crying, turning
pale, refusing to speak, refusing to identify the defendant and resistant. It is therefore
understandable that the child in the case of Sidek bin Ludan v Public Prosecutor (1995) 3
MLJ 178 (at 184) was under great pressure, intimidated and nervous when she was asked to
describe the incident that happened between herself and her neighbour as “it is quite
embarrassing for her to expose the sordid rape episode in court”.

Committing sexual relations with a child in a familial relationship is undoubtedly
abusive, manipulative and exploitative because the children may be re-victimised by various
aspects of the criminal justice system and professionals within it (Home Office, 2002: para
58). The vulnerability of incestuous rape victims relates to the ordeal that they possibly
suffered, as the perpetrators are closely related to them. KN Segara J (as he then was)
acknowledged in Ismail Rasid v Public Prosecutor (1999) 1 MLJ 307, that this offence is
more serious and was of the view that: “when a father rapes his daughter and is convicted in
court, any sentence passed must reflect the abhorrence of society to such a heinous and
despicable act”. This concurs with Rook and Ward’s view that incest victims ‘suffered
physically and psychologically’ (1997: 108); and were placed in a vulnerable position as the
existing relationship creates fear and risk of being exploited.

Judicial responses in decided cases signify recognition of the existence of
vulnerability among child victims of sexual offences. The victim’s acquiescence in Public
Prosecutor v Mohd Romzan bin Ramli [2008] 2 MLJ 741, to the respondent’s warning not to
say anything about the perpetrated crime demonstrates vulnerability. Apart of other reasons —
i.e. ‘an inability to resist’ and ‘a difficulty in calling for help’ — the victim, who was aged 11
at the time of the offence, was considered vulnerable due to “a difficulty in testifying against
the perpetrator” (at 750 para 14) because of her natural physical and mental limitations. Thus,
evidence tendered by vulnerable child victims are not an easy issue to be dealt with by the
legal practitioners. Thus, there is an urgent need to identify the best team to handle and
prepare court’s testimony in the Malaysian courts. Best team means a group of people who
are not only child-friendly but also can assist children to be comfortable in court settings.
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Accordingly, the usage of technology such as the live TV-link or screen might be helpful to
children to lessen their fear.

The risk of fear, distress and intimidation is arguably high due to the victim-

perpetrator familial relationship and the age of the victims. The judge in Safae Ing v Public
Prosecutor [2006] 5 MLJ 698, regarded the appellant in a case of raping his daughter as the
“predator to his own child”, who has breached the trust invested in him to care, raise and
protect his child with love and affection. The breach of trust is emphasized by Zawawi Salleh
JC in Mohd Romzan’s case as rendering a child victim “more vulnerable to such an offence”.
The respondent’s abuse of his position as stepfather to the victim by raping her has exploited
the close relationship that accompanies the role of a parent. The judge observed that any
standard shall regard such act as “an abhorrent, despicable and dastardly crime”. Therefore, it
is important to imbue these victims with the confidence to come forward and give evidence as
witnesses in court, however tender their age.

The judiciary identified the possibility of adversarial proceedings aggravating the
vulnerability. Zawawi JC observed that, as the respondent had pleaded guilty, the victim had
been spared “the unfortunate experience of having to give evidence in court, as well as the
mental torture and anguish the victim would suffer” had she been asked to testify against the
stepfather in open court. The judge has incidentally recognized the existence of pain and
distress among victims when confronting and testifying in court against defendants who are
known to them. It is arguably worth examining whether these judicial responses exert any
influence on criminal justice practitioners’ consideration in identifying vulnerable witness and
implementing special measures.

Special Measures for Children in the Court Process

The concept of the ‘best interest of the child’ is basic principle in protecting children and it
has a very wide scope. The provisions in United Nations Convention on the Rights of the
Child (UNCRC) provides a general obligation on state to ensure necessary protection and care
for the child’s well-being (Article 3(2), UNCRC). In other words, when decisions for children
need to be taken by adults, the paramount consideration must be made based on the children’s
best interest and welfare. This is also emphasised in the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime (UNDOC: 2009). Paragraph 8 (c) of the
Guidelines demonstrate the important of this basic principle to be taken into consideration,
and to be given primary consideration, eventhough, it appear that there is a need to safeguard
the rights of accused and convicted offenders at the same time (UNODOC:2009). It must be
noted that, despite the existence of the ground rules on protection of the child, the way the
principle of the best interests of the child is understood and applied may vary in the different
jurisdictions across the world.

Article 12 of UNCRC provides on the manner of evidence adduced from children.
This Article is silent on what would be the appropriate manner for children to express their
views freely, but it only highlights that it must be “in a manner consistent with the procedural
rules of national law”. In Malaysia, the Child Act 2001 provides constitution and jurisdiction
of Court For Children, which also state on the functions of the advisers in advising the parent
or guardian of the child, if necessary. But the Act is also silent on the procedure of giving
testimony for children in courts.

Under the Malaysian law, children can be called to give evidence or to testify in
court. The determining factors to competency of children as witnesses are the ability in
“understanding the question” and “giving the rational answers to it”. Section 118 of the
Evidence Act 1950 states that “All persons shall be competent to testify unless the court
considers that they are prevented from understanding the questions put to them or from giving
rational answers to those questions by tender years, extreme old age, disease, whether of body
or mind, or any other cause of the same kind”, however, it is the duty of the court to decide as
to the admissibility of the evidence (section 136(1) of Evidence Act 1950). The condition of
children especially those at young age may not allow the courts to administer the normal
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procedure of taking oath before giving oral testimony as witnesses as provided under Section
4 of the Oaths and Affirmations Act 1949.

In a later development, Malaysia introduced the Evidence of Child Witness Act 2007
(ECWA 2007), which provides for special measures administering the presence of children in
courts as witnesses. This Act is a piece of legislation that can provide protection for the rights
of children as witnesses in criminal proceedings. It prescribes the available measures that van
be applied to accommodate children as vulnerable witness in courts to include:

i. Use of Screens;

ii. Evidence by live link;

iii. Video recording of a child witness — in which previous video recording of a child
witness may be proved;

iv. Intermediaries;

v. Accompanying Adults — i.e. to have adults accompanying child witness;

vi. Waiving Formal attire — where formal attire may be dispensed with; and

vii. Restrictions on media reporting and publication

Legal Provisions and Measures for Children in Courts

The Evidence of Child Witnesses Act 2007 [Act 676] (ECWA 2007) provides for a child
witness to give evidence in the courtroom but shielded by a screen between him and the
accused person or a child charged with the offence or by the live link or by video recording.
The objective of the Act is to reduce the trauma experienced by child witnesses in giving
evidence in court. The law is silent on who chooses the mode of giving evidence, presumably
the party that calls the child witness will choose the mode. Section 3 of the Act provides that a
child witness in giving evidence in court, a screen may be put up to prevent the child from
seeing or being seen by the accused or a child charged with any offence.

The child witness may also give evidence without being in the court-room by live
link or by video recording. “Live link” means a live TV link or other arrangement whereby
the child while absent from the court-room is able to see or hear or be seen and heard by a
person in the court-room.The video recording shall be admitted as evidence-in-chief.
Examination of the child witness may be done through the court or an interpreter or an
intermediary authorised by the court. The intermediary communicates the questions put to the
child witness and communicates the child’s answers to the person putting the questions. He
also explains the questions and answers to be understood by the child but shall not prompt or
influence the child or disrupt the questioning.

In certain occassions, the procedure of live link and screen may be combined with the
application of intermediary who shall be responsible to put the question to the child, interpret
the language of the child and communicate the response of the child to the court. In some
cases, the child, particularly of tender years, may need to be accompanied in the witness room
or even the courtroom. An adult who are always the close relative to the child, such as the
mother may sit beside the child who are testifying. The adult must remain silent but only to sit
together with the child to extend courage and confidence to the child witness. (see Section 9,
ECWA 2007) The applicability of the above methods and procedure of securing testimony
from child witnesses include child witnesses suffering from physical, mental or intellectual
disability. Any measure or the combination thereof shall be determined by the court on a case
by case basis as provided in Section 12 of the Act.

Those are provisions in the ECWA relating to the mannner in which a child may give
evidence. A child witness is now able to testify, at any stage of a trial, in any one of the
methods prescribed. The giving of evidence in such manner is considered giving evidence in
open court.

On the other hand, section 133A of Evidence Act 1950 states about the evidence of
child of tender years where inter alia provides that “... though not given on oath, but otherwise
taken and reduced into writing in accordance with section 269 of the Criminal Procedure
Code [Act 593] shall be deemed to be a deposition within the meaning of that section”. The
purpose of this section is to obtain an accurate record from the witness of what he really
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means to say and to give him an opportunity of correcting the words which the Magistrate has
taken down”. (Mallal Criminal Procedure, Sth Edition, 8679).
Section 16 of ECWA states that the Act is to be read together with related provisions in the
Evidence Act and Criminal Procedure Code. In the Evidence Act 1950, it provides that the
witness may be examined according to the following procedures. As mentioned in Section
135 of the Evidence Act on the order of production and examination of witnesses, Section
137 of the Evidence Act on the requirements of examination-in-chief, cross-examination and
re-examination of a witness. Section 135 of Evidence Act is outlined in two parts i.e. (i)The
order in which witnesses are produced and examined shall be regulated by the law and
practice for the time being relating to civil and criminal procedure respectively, and (ii) in the
absence of any such law by the discretion of the court.
In civil and criminal case, there is no such order, which only section 173(j) of the
Criminal Procedure Code that says,
() (i) If the accused pleads guilty to the charge as amended, the plea shall be recorded, and
he may be convicted on it and the Court shall pass sentence according to law:

Provided that before a plea of guilty is recorded the Court shall ascertain that the accused
understands the nature and consequences of his plea and intends to admit, without
qualification, the offence alleged against him.

(ii) If the accused does not plead guilty to the charge as amended, the accused shall be called
upon to enter on his defence.

(iii) When the accused is called upon to enter on his defence, he may produce his evidence
and shall be allowed to recall and cross-examine any witness present in the Court or its
precincts:

Provided that if the accused elects to be called as a witness, his evidence shall be taken
before that of other witnesses for the defence:

Provided further that any accused person who elects to be called as a witness may be cross-
examined on behalf of any other accused person.

According to this provision, if the child is called to give testimony, he can, either by way of
unsworn testimony or sworn testimony, give evidence in open court. But the child is still
subject to order of examinations and direction of re-examination under Section 138 of
Evidence Act. When the child is giving evidence through video recording, he is considered as
giving evidence-in-chief but is still subject to cross-examination, which the question will be
put through intermediary.

Malaysia also has set up the Court for Children in order to assist children in facing
legal procedures in the court of law as the way forward. Malaysian first special court to deal
with cases involving sexual crimes against children were launched on 22 June 2017 in
Putrajaya and claimed as the first of its kind in Southeast Asia. (Astro Awani, 22 June 2017).
This special court is located at the Palace of Justice Putrajaya, and hears cases that occur in
Selangor, Kuala Lumpur and Putrajaya. More courts of this kind will be set up in all 13 states
in stages.

This special court handles sexual crimes against children where the victim is a child,
unlike the existing Court for Children which hears cases where the perpetrator of the crime is
a child. Aimed at fast-tracking the disposal of cases as well as hearing proceedings, Sessions
Court judges with expertise in laws relating to children were appointed to hear cases. This
court is equipped with infrastructure such as court recording and transcription facility, child-
friendly waiting rooms and witness rooms for child witnesses, live video-link facilities, child
witness screens and disabled-friendly tools.

In addition, the special court would focus on cases such as child pornography, child
grooming and child sexual assault in tandem with the Sexual Offences Against Children Act
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2017 that was passed in April 2017 recently being enforced on 10 July 2017. A working
committee involving the court, Attorney General’s Chambers and Women, Family and
Community Development Ministry (KPWKM) and several children NGOs, including
UNICEF has also drafted a special standard operating procedure as guidelines on how best to
handle sexual crimes cases involving children. This guideline should also meet the
requirements and needs of a child witness, in accordance with best practices in other countries

in the world.

Conclusion

The vulnerability of child victims and witnesses, especially in the courtroom, is clearly
manifested in the literature and case reports; hence, it has been widely acknowledged in the
Malaysian criminal justice system. The focus on the need for support, protection and special
measures applications for child witnesses in the criminal justice process and court
proceedings has resulted in the development of legislative and administrative measures for
them. The recognition of children as the main beneficiaries of protection and special measures
applications is also acknowledged within the international legal framework; particularly on
the basic principle of ‘the best interest of children’, which has a very wide scope. Meanwhile,
the categorization of adults as vulnerable witness has instead generated a question of
identification that is worth examining as it further relates to their eligibility for protection and
special measures applications.

It is believed that the use of screen and live TV-link may help improving the
experience of child victims and witnesses in the criminal justice system; especially for those
children in cases involving sexually abuse children, where the memory of the incident can be
frightening and traumatising. This is also important for example in the case of child abuse,
since one of a child abuse victim’s greatest fears is testifying in front of his or her abuser
(Copen LM, 2000). The adoption of the special measures for children in court must be
administered and conducted in a proper manner. This is crucial in order to ensure that the use
of live TV links and screen is always driven by the interests of justice, and not by what is
cost-effective.
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ABSTRACT

Focusing on the roles of Human Rights Commission of Malaysia (SUHAKAM), the objective
of this paper is to help companies enhance their human rights compliance and to provide
solution to the issues of corporate human rights violations with particular focus in the logging
and plantation industries. Also, the paper aims to provide the affected victims with greater
access to alternative / non-judicial remedies, through which their grievances could be raised
and remedied. The research methodologies adopted in the preparation of this paper included
library-based research and two roundtable discussions (RTDs) which were held with
corporate bodies and alleged victims, respectively. The RTDs were held to explore firstly the
types of violations allegedly encountered; secondly, the best practice exercised by Malaysian
companies in respecting human rights; and thirdly the possible role that SUHAKAM could
undertake in addressing human rights violations perpetrated by business. Reference was also
made to the outcomes from SUHAKAM’s National Inquiry on the Land Rights of Indigenous
Peoples. The research discovered that companies have limited understanding of human rights.
In particular, companies’ non-recognition of and engagement with indigenous communities
during land development is an area of significant concern. The research suggests that the
international human rights standards for business, such as the Ruggie Principles could
reinforce companies’ human rights commitment. To this end, as the national human rights
commission, SUHAKAM is at the best position to facilitate companies in incorporating
human rights standards into their business operations as well as in enhancing their compliance
with human rights standards.

Keywords: SUHAKAM, business and human rights, plantation and logging industries,
corporate responsibility.

I. INTRODUCTION

Malaysia has been a successful developing country and is forging ahead to become a
full-fledged developed nation by 2020. However, in achieving the aim, Malaysia has been
stuck at the crossroads between fostering its economic growth and protecting the human
rights of its own people. The rapid growth in business and economic sectors which sometimes
implemented without proper monitoring have to some extent abandoned the need to respect
human rights of those within the business’ sphere of influences (Ahmad, N.M, 2013). With
nearly absent and inaccessible judicial remedy, both internationally and domestically,
perpetrators of human rights violations have often gone uncharged while victims’ rights
remain unprotected without any proper redress.

The debate on human rights in a business context is not new but, in many regards,
particularly challenging. It often takes place in an environment that is typically characterized
by an imbalance with economically powerful companies, investors and states on the one side
and individuals or even children or poor people as some of the most vulnerable members of
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society on the other. From a conceptual perspective, the discussion on business and human
rights involves different disciplines which developed fairly independently of each other,
resulting in a rather fragmented body of regulations. Another layer of complexity lies in the
fact that the debate is characterized by a variety of actors and instruments.

Accordingly, rules are often framed as formally non-binding or even voluntary
instruments such as codes of conduct or guidelines. Dealing with human rights and business
issues therefore implies facing a complex and dense web of regulations, some of a binding,
others of a non-binding nature, some situated at the national, others at the international level.
To make matters worse, the level of understanding amongst businesses in Malaysia on human
rights and social responsibilities and their commitment to pursue such responsibilities is still
at an infancy stage.

II. RESEARCH BACKGROUND AND OBJECTIVES

Realizing the above deficits, this research aims to explore the role of the Human Rights
Commission of Malaysia (SUHAKAM) as the National Human Rights Institution (NHRI) to
address the issues of corporate human rights violations. On the basis of its statutory functions,
SUHAKAM - as an NHRI can play an important role in addressing and promoting human
rights awareness among the business community and the regulatory authorities as well as in
enhancing human rights compliance by businesses. This research will focus on companies
from the logging and plantation industries due to their extensive presence and massive human
rights impacts on Malaysian society.

In defining the roles of SUHAKAM in the area of business and human rights, this
research relies fairly extensively on the UN Guiding Principles on Business and Human
Rights - the John Ruggie’s Protect, Respect and Remedy’ Framework - as a foundation on
which future efforts by SUHAKAM could be based such as the preparation of a draft policy
on human and business to enhance human rights compliance among MNEs and business
entities operating in Malaysia. This research believes that, in the absence of or insufficient
hard laws and traditional judicial-based human rights regulatory framework, voluntary soft
laws could serve as a complementary solution mechanism.

To determine the extent to which the SUHAKAM’s mandated roles could be
effectively utilized in enhancing companies’ human rights compliance, a number of
roundtable discussions with relevant institutions were convened to gain the practical
knowledge and understanding on issues relating human rights and business in Malaysia.
Reference will also be made to the outcomes from SUHAKAM’s National Inquiry on the
Land Rights of Indigenous Peoples. One of the expected results of the research is that
SUHAKAM would provide recommendations in dealing with human rights violations in
logging and plantation industries in Malaysia and that these recommendations should be
considered by the Government and the related industries/companies. Recommendations with
regard to the access to alternative/non-judicial remedies would also be made for the
victims/potential victims, whose rights are violated, resulting from the activities or operations
of those industries.

III. RESEARCH METHODOLOGY

This research employs a combination of library-based research and fieldwork. For the
library research, documented materials as well as materials downloaded from the internet
were analyzed. The primary materials include major international human rights frameworks
and treaties, UN Global Compact principles, the UN Guiding Principles on Business and
Human Rights, selected Malaysian legislation on business, newspapers and reports from
human rights-based NGOs and organizations. Analyses on these materials were aimed at
understanding fundamental principles of human rights with which companies and businesses
have failed to comply. In addition, a number of secondary materials like annual reports,
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textbooks, journal and non-journal articles, seminar papers and website materials were also
analyzed for the purpose of the literature review. In addition, the reports, findings and
outcomes from previous national and public inquiries undertaken by SUHAKAM formed part
of this research’s materials.

The fieldwork study in this research was done based on two roundtable discussions
(RTDs) which were conducted on 7th and 8th November 2012, respectively. The first RTD
was done with the alleged victims of business human rights violations whereas the second
RTD was conducted with corporate bodies. The RTDs were conducted with the objective to
generate responses to some research questions and objectives, mainly with regard to the types
of violations allegedly encountered by victims of corporate aggressions, to identify the best
practices by companies in relation to human rights, and the possible role that SUHAKAM
could undertake in addressing human rights violations in business. The RTDs also provided a
platform and the opportunity for the research team to evaluate generally how companies
respect human rights, and how they comply with the John Ruggie Guiding Principles for the
Implementation of the United Nations ‘Protect, Respect and Remedy’ Framework.

IV. BUSINESS AND HUMAN RIGHTS: THE PERSPECTIVES OF LOGGING AND
PLANTATION INDUSTRIES IN MALAYSIA

Developing countries’ dependency on business entities, especially the multinational
enterprises (MNEs) has become almost inevitable, in particular during the 1980s, when events
like the oil crisis, ensuing debt crisis and the liberalization of trade and capital flows were
increasingly commonplace (Jerbi, S, 2009). While economic development was made their top
priority, most developing country governments were persuaded that it was in their interests to
be more lenient in their economic policies (Jerbi, S, 2009). In Malaysia, business activities
particularly those of sizeable scale undertaken by the MNEs are among the key elements
behind the government’s effort to gain a fully-developed nation status by 2020. To this end,
an active private sector of multinational and indigenous business and a public sector with
extensive involvement in business (are equally important to materialize such an aim (Ahmad,
N.M, 2012).

Nonetheless, there have been instances where economic development in Malaysia
brought to the fore contending sectional interests which undermine the very notion of
sustainable development and social responsibility. There are sections of Malaysian societies
who find themselves trapped in the “development vs. human rights” dilemma and are quick to
believe that economic development and social justice are opposed to each other, that
economic development benefits only a few but victimizes many others (Mohamad, M., 2004).
Indeed, the government’s unbalanced focus in boosting the country’s economic development
at the expense of the people’s social justice and human rights enjoyment may have paved the
way to many corporate-related human rights violations (Nayagam, J., 2012).

A. Overview of logging and plantation industries in Malaysia

In general, Malaysia’s economic development has had significant input from the
plantation and commodities sectors. Since its early operation in the 1960s, the plantation
sector has become one of Malaysia’s major export earners. Out of the aforementioned major
commodities, palm oil plantation has been the largest contributor to the national economy,
being currently the second largest export revenue earner for Malaysia after the electrical and
electronics (E&E) sector. Undeniably, the growth of palm oil industry in Malaysia has been
phenomenal. Starting off as purely ornamental, the crop has developed to a multibillion-
ringgit industry today. At present, Malaysia remains the world’s top exporter of palm oil,
accounting for 47% of global exports. More than 90% of the country’s total production is
exported to countries such as China, India, the European Union (EU) and Pakistan (Malaysian
Rating Corporation Berhad, 2012).
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The Government of Malaysia, through its Economic Transformation Programme
(ETP) has given a special focus on national palm oil industries. The Palm Oil National Key
Economic Area (NKEA) was introduced to reinforce the leading role of the private sector in
steering the palm oil industry. The government’s support to this industry was significant since
Malaysia’s palm oil industry is the fourth largest contributor to the national economy and
currently accounts for 8 percent of the national gross national Income (GNI) per capita. With
over 100 years of experience and a strong market leadership in terms of productivity and
R&D, the government has set an ambitious GNI contribution target of RM178.0 billion in
2020 against the present GNI contribution of RM52.7 billion for the palm oil industry
(PEMANDU, 2010). Among the key players in this lucrative palm oil industries are Sime
Darby Berhad, ranked the largest globally based on size and of land bank, followed by Kuala

Lumpur Kepong Berhad (KLK) and I0I Corporation Berhad.

B. Human Rights, Social and Environmental Impacts of Logging and Plantation Industries

The lucrative plantation and logging industries are not without controversies; indeed,
these industries, and in particular the oil palm industry, have long been associated with
reports of environmental and human rights violations. The violations of human rights by these
industries primarily affect those which fall under the cluster of economic, social and cultural
rights. More precisely, the violations concern issues of rights to land, poverty and inadequate
standards of living namely inadequate access to basic needs such as nutritious food,
healthcare, education, housing, clean and safe drinking water (Bidin, A. & Khan, S., 2010).
Among the examples are the issues of displacement of people, the encroachment of native
customary rights (NCR) in Sarawak as the result of developmental project like hydro-electric
mega projects, plantation and logging activities.

In addition, tropical deforestation, biodiversity loss, water pollution, indiscriminate
burning, decreased water quality and quantity, decreased forest cover, air pollution and soil
erosion are among the environmental impacts of these industries (Dayang Norwana, A.A.B,
Kunjappan, R., Chin, M., Schoneveld, G., Potter, L. and Andriani, R., 2011). The violations
are not limited to the environment but also to the people within the companies’ business
operation. The local people, in particular the vulnerable indigenous people, have always been
the frequent victims as their rights to livelihoods and adequate standard of living are affected
by business operation of plantation companies (SUHAKAM, 2007).

In the state of Sarawak, for example, a plantation company was alleged to have
destroyed a road linking three longhouses to their farms and gardens, thereby affecting the
livelihood of the local people there. The locals claimed that the road did not belong to the
company as it passed through the natives’ customary rights (NCR) lands. When the affected
longhouses’ residents repaired the road themselves, the company workers came again this
time escorted by police personnel from Miri, to cut off the road again despite protests.
Unfortunately, a few days later, a longhouse chief and four others were arrested for allegedly
stealing oil palm. The presence of the police gave rise to the unfortunate perception that
government enforcement apparatus was being used to provide security to a private entity to
oppress the native in this land dispute (Vinod, G., 2012).

The failure of the government enforcement apparatus to protect people and victims
from human rights violations the question of whether accessible remedies are available to the
victims. This question forms the very objective of this research which is to provide alternative
channel and solution to the issues of corporate human rights violations. The above-mentioned
incident is only the ‘tip of the iceberg’. Other examples of violations gained from this
research will be detailed in the findings section. Unfortunately, such incidents are rarely
reported or if they were, the persons publicizing them were often labelled troublemakers or
anti-establishment. Judicial decisions in favor of native customary land rights are not also
given effect on the ground (Tawie, J., 2013).
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V. THE ROLE OF SUHAKAM

SUHAKAM is the Malaysian NHRI established under the Human Rights Commission
of Malaysia Act 1999 (Act 597). Among others, SUHAKAM is mandated to advise and assist
the Government on human rights issues, to undertake national and public inquiries upon
receiving complaints from the public on any infringement of human rights and to undertake
research by conducting programs, workshops and seminars to disseminate and distribute the
outcome of such research with the ultimate aim to promote awareness of human rights among
Malaysians.

Interestingly, almost every area of SUHAKAM’s work is related to intersection
between business and human rights (Nayagam, J., January 2012). The issues of migrant
workers, land acquisition, people with disabilities, gender discrimination and child labor are
all related to the decisions and practices of business. In recent years, a number of business-
related human rights issues have been referred to SUHAKAM, often in the form of formal
complaints. Among notable examples of major issues facing communities are land
acquisitions to develop dams, log timber or grow oil palm especially in Sabah and Sarawak as
well the treatment of migrant workers in Malaysia.

To ensure better human rights compliance within the business sphere, SUHAKAM can
assist and educate the private sectors to understand and implement human rights standards in
their workplace, business practices and supply chains. Despite not having mandates for
enforcement and prosecution, SUHAKAM can play, and in fact has played key roles in
enhancing human rights compliance by business entities in Malaysia through a number of
mechanisms, such as round table discussions, policy-making, issuance of press statements,
conducting training and conferences, national inquiries, networking with other regional
NHRIs, acting as intermediary body between government agencies and business and civil
societies, receiving memorandums and conducting investigations, undertaking research on
specific issues and duly disseminating reports and outcomes and finally; preparing policy
guidelines and blue prints for relevant entities on human rights issues based on research
findings.

VI. FINDINGS

A. Practices of corporate sectors

Based on the RTD with related companies, a number of initiatives have been taken by
the companies in ensuring their respect to human rights of the people within the sphere of
their business operation. Firstly, the corporate social responsibility (CSR) initiatives have
been implemented to contribute towards positive impacts in the society. There are companies
which have been doing social charity work by building orphanage homes, contributing to
places of worships and providing scholarship to local students. However, in relation to land
issues, particularly those involving indigenous people, most companies kept strictly with the
domestic laws and procedures. This may place the indigenous people in a complex position,
as they may not be the legal owners of the land concerned and the laws in some circumstances
may not recognize their concept of land ownership.

Moreover, some companies have aligned themselves with Roundtable on Sustainable
Palm Oil (RSPO)" to show their interest in promoting sustainable palm oil industry which
includes in it respect for human rights. It is positively noted that most of the plantation and
logging companies attended the RTD are members of RSPO. In addition, it was notified that
there were companies which signed Memoranda of Understanding (MoU) or agreements with
the Indigenous Peoples who were residing on the lands that were going to be used for
development. The companies promised that the rights of Indigenous People and their (Native

14 RSPO was established under Article 60 of the Swiss Civil Code composed of various organizations from
different sectors of the palm oil industry for the purpose of developing and implementing global standards for
sustainable palm oil. Refer to RSPO website at http://www.rspo.org/.
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Customary Rights) NCR would be respected. In the event of disagreement or disputes with
the company’s plan, the matter would be brought to the respective Land Office and upon
failure to resolve, legal action would be taken by the contesting parties. The court’s
interpretation of the law including matters pertaining to NCR, was considered the final

authority.

Finally, it was observed that the companies’ best practices mostly applied or limited to
their protection of foreign workers. Companies had assigned special unit to manage foreign
workers, which provided trainings, screenings overseas, conducts interviews and guaranteed
of safe return to their home countries. Additionally, homes were built for foreign workers in
strict compliance with minimum housing standards. Sufficient water and electricity supply as
well as good security was ensured at the plantations.

B. Issues faced by Victims

Based on the RTD with the victims (who made up of mostly the Orang Asli), it was
alleged by the victims that plantation and logging companies had encroached their Native
Customary Land (NCR), resulting in the demolition of or damage to graveyards, pollution of
rivers, loss of livelihoods and traditional ways of life as well as loss of their NCR land. They
claimed that they had suffered loss of income from agricultural and farming activities, where
they could no longer grow food, and extract herbs from trees that had been felled as a result of
logging activities by companies.

The victims claimed that on many occasions, the companies failed to consult the
communities prior to their operations, or if there were consultations, these were conducted
only with the Department of Orang Asli Development (JAKOA) and the Heads of Villages.
This is clearly against with the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) that calls for free, prior and informed consent (FPIC). Often, if their lands
were taken, the victims were not paid any compensation because the Indigenous People’s
right to land is not recognized. Sometimes, compensation was awarded without transparency
and under suspicious circumstances. The list of those who received the compensation and the
quantum was treated as confidential document. There have been cases where compensation
was promised but not delivered in full or at all.

Also, companies and the Government can easily manipulate indigenous people’s lack
of education and understanding on human rights, where most of them are unaware of the
rights they have over their lands. Even if they do understand the need for consent and
agreement, they would not be able to comprehend the details of complex legal documents
without a lawyer’s presence. Companies may use such circumstance to their advantage, by
obtaining false consent through non-disclosure of full information. There were also
allegations of companies forging signatures in pursuing their corporate goals. It was claimed
that the successful and educated Indigenous Peoples do not involve themselves in Indigenous
rights advocacy.

In addressing their issues, the Indigenous Peoples had lodged reports to the relevant
agencies such as JAKOA, the District and Land Office, the Department of Lands and Mines
and other. They also wrote letters and submit memoranda to the relevant ministries including
the Prime Minister, called for meetings with state governments, raised issues at the
Parliaments with the help of opposition Members of Parliaments and Senator regarding their
issues. In many scenarios, their complaints and official reports were often ignored by the
authorities, including the police.
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VII. RECOMMENDATIONS

This research underlines and recommends a few initiatives which could be taken by
SUHAKAM in addressing corporate human rights violations in Malaysia.

A. Awareness raising on business and human rights

Having observed that there seems to be a lack of awareness on issues related to
business and human rights as well as the Ruggie’s framework among the corporate sectors, it
is recommended that SUHAKAM intensify its role in raising awareness on business and
human rights, especially on the Ruggie’s framework among the corporate sectors.
Additionally, to ensure their effectiveness, SUHAKAM needs to produce relevant printing
materials such as brochures and ensure that awareness raising activities and materials are
presented in languages suitable for corporate sectors of different background. Apart from that,
the Commission could organize conferences/seminars on Business and human Rights to
propagate/disseminate Human Rights concept among corporate sector.

B. Develop Special Module and Training for corporate sector

Besides that, on-going training and support should be given to all management officers
and staff of the corporate sectors to enable them to implement human rights good practices in
their daily work as well as ensure that such practices through their supply chain. In addition,
training should also include understanding human rights, in particular Malaysia’s
commitment and ratifications of treaties, how to approach and resolve human rights conflict,
and case studies and thematic modules including on environment and land related human
rights.

C. Establish a ‘monitoring mechanism’

SUHAKAM should come up with a monitoring mechanism on human rights violations
particularly by corporate sectors. This mechanism would entail the need for SUHAKAM to
closely monitor the situation and alert the relevant authorities and media to any infringement
of human rights violations by the corporate sector. This system should also be accessible to
the victims especially the Indigenous peoples as well as human rights defenders to alert the
Commission on any breaches of human rights by corporate sector. If needed, the Commission
could conduct inquiries and fact-finding missions to investigate allegations of human rights
abuses by the corporate sector. Apart from that, the Commission also could review the
relevant domestic legislation to ensure that the rules governing the creation and conduct of
business by corporations contain appropriate regulations to ensure that corporations are
required to operate in full compliance with international and domestic human rights standards.
The Commission could encourage the government to introduce and implement legislation and
regulations that meet international best practice in the prevention of human rights violations
by corporations and continue advocate for ratification and domestic implementation of
relevant international instruments.

D. Mediation Role

An important form of non-judicial remedy is mediation, which the Commission could
facilitate between the parties involved in a dispute related to business and human rights such
as the victims, corporate sector, relevant government agencies as well as other related
stakeholders. Mediation is one of the roles that the Commission could develop in addressing
business and human rights disputes.

E. SUHAKAM’s role as Amicus Curiae
Judicial mechanism presents the most appropriate means of ensuring access to
remedies for corporate-related human rights abuses as stated in the Ruggie’s Guiding
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Principles. Therefore, it is recommended that SUHAKAM explore its role as amicus curiae
and should hold “watching brief” in cases related with infringement of human rights by the
corporate sector. SUHAKAM could provide its inputs on the business and human rights
perspective as well as Ruggie’s framework, which could be taken into account by the judges

in their decisions.

CONCLUSIONS

The research explores the role of SUHAKAM in bridging the human rights gap
between plantation and logging companies and the affected people/victims. While it is not
denied that the economic contributions of businesses are needed for the development of the
country, at the same time, there is also the crucial need that such business operations are not
undertaken at the expense of human rights of the people around their sphere of influence.
John Ruggie, through his three-tier framework has made it clear that the business entities
should draw on not only expertise and cross-functional consultation within the enterprise, but
also to consult externally with credible, independent experts, from governments, civil society,
national human rights institutions and relevant multi-stakeholder initiatives. This is to ensure
that human rights are properly respected while doing business.
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ABSTRACT

Purpose of the study: This paper aims to find out the government roles in providing halal food
and thayyib with the regulation, supervision, and problem solutions.

Methodology: This descriptive research describes Indonesian government roles in providing
halal food and thayyib. This research used a technique by comparing Indonesian government
efforts and the government efforts of the United States of America. A literature study was
used as a method to collect the data by using substantive legal rules, legal journals, and law
libraries.

Main Findings: Indonesian government standardizes halal with MUI halal certificates, while
to keep thayyib food, a BPOM is formed to test and label healthy and qualified consumed-
food.

Implication of this study: Indonesian government can adopt the supervision of safety food by
American government. Additionally, the government can support the citizen to get halal
certificates which have a positive influence toward the selling level.

Keywords: Halal, thayyib, government

INTRODUCTION

The Indonesian population of 220 million with 85% Muslims needs halal and thayyib
food. Halal means that the consumed food has to fulfill the permit as stated in Islamic Sharia.
Thayyib means that the food must be healthy and does not have a negative effect on the
health. The government’s policy signing the free trade partnership with China and Australia
has raised concerns for the consumers of halal guarantees and food import from both
countries. Special institutions are needed to keep the commitment of halal and thayyib food
availability for the society so the level of the trust to the government is maintained.

World Halal Center is the dream of Indonesian government. A number of efforts has
been implemented, from the socialization of halal certification by LPPOM MUI to the
issuance of the Halal Product Guarantee Act. With a total of 207 million Muslims', Indonesia
is the first country to consume halal food. Nearly 2.5 trillion rupiah was spent to buy halal
products®. It encourages the government to provide halal food for its citizen. Of course it is
not only halal but also thayyib standardized food. Halal is the standards of consumed food.
Halal food is connected to the Creator’s command, the effects of consuming un-halal food are
that the prayer will not be granted by the God and the eternal happiness will be only dream’.
On the other hand, thayyib is connected to the consumers’ health. Thayyib food is healthy
food, has no side effect to the consumers and does not destroy the environment in the
production process. The standardized halal product is done by the institution of MUI halal
certification meanwhile thoyyib food (food safety) is in BPOM (Food and Drug Monitoring
Agency).

! https://www.indonesia.go.id/profil/agama

“https://economy.okezone.com/read/2018/12/13/320/1990967/habiskan-rp2-465-triliun-ri-peringkat-pertama-
konsumsi-makanan-halal-dunia

3 https://www.halalmuibali.or.id/kepedulian-halal-ciri-ketaqwaan/
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LITERATURE REVIEW

Halal means justified. The opponent is forbidden, or not justified according to Islamic
law. While thoyyib means quality and does not endanger health. A Muslim is required to
consume halal and thoyyib food meaning that we are only allowed to eat food in accordance
with religious guidance and quality and safe for the health.

In Islamic teachings, all types of food and drinks are basically halal, except for only a
few are forbidden. Those haram food could be halal in an emergency situation. On the other
hand, halal food could also be haram if it is consumed beyond the limit*.

" He enjoins upon them what is good and forbids them what is evil.” (QS al-A'raf [7]: 157)

“O mankind! Eat of that which is lawful and wholesome in the earth.” (QS al-Baqarah [2]:
168)

According to the Islamic concept, the halalness of the material must be viewed from
four aspects, namely: the way to obtain, the types of the essence, the procedures to process,
and the method to slaughter. The way to obtain the food and drinks must fulfill the Islamic
ethics upholding the values of honesty, truth, endurance, and avoiding the ignorance.

METHODOLOGY

Descriptive research describes the phenomenon or situation under study and its
characteristics. The techniques commonly used in descriptive research are survey methods of
all kinds, including comparison and fact-finding enquiries of different kinds. Method of
collecting data used in this study is through library and field research. The place and source of
data, namely, substantive legal rules, legal doctrines, legal journal, or legal concepts and
judicial decisions thereon, required for doctrinal legal research is law library.’

The Government Roles In Providing Halal Food

Halal and thayyib food arrangements is in line with the objectives of the state and the

Constitution in the 1945 Constitution article 28E paragraph (2) of the 1945 Constitution
stating that everyone is free to embrace religion and worship according to their religion,
choose education and teach, choose work, choose citizenship, choose a place live in the
territory of the country and leave it and be entitled to it again. While health is in line with the
article 28 H paragraph (1) of the 1945 Constitution stating that everyone has the right to live a
prosperous and inner life, occupancy and get a good and healthy living environment and
deserve health services.
The state has sovereignty to regulate food security for its citizens. Food security is a condition
of fulfilling food for the state to the individual reflected in the availability of sufficient food in
quantity and quality, safe, diverse, nutritious, equitable and no contradiction to religion,
beliefs and culture of the community to be able to live steadily, actively and productively
sustainable.

The regulations of halal products in Indonesia are stated in several regulations,
including: (1) Law No.8 of 1999 concerning Consumer Protection. (2) Law number 18 of
2009 concerning Animal Husbandry and Health. (3) Law Number 18 of 2012 concerning
food. (4) Law N.33 of 2014 concerning Guarantees of halal products. (5) Government
Regulation of 1999 concerning food labels and advertisements (6) Decree of the Minister of
Religion No. 519 of 2001 concerning halal food inspection regulations.

Overall, according to the provisions known that the the current regulation of halal
products in Indonesia contains three norms at once, namely: (1) voluntary (2) mandatory for

4 https://www.halalmuibali.or.id/pengertian-halal-dan-haram-menurut-ajaran-islam/
3 Khushal Vibhute, and Filipos Aynalem, 2009, Legal Research Methods Teaching Material, Prepared under the
Sponsorship of the Justice and Legal System Research Institute, p. 47.
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animal products and (3) mandatory if Required (mandatory if recommended). Where the
protection of consumer rights must be understood not only as an anti-producer attitude but
also as an appreciation of the rights of consumers universally. Additionally, the consumers
have the right of a personal defense.®

As a protection for its citizens, the government passed the Halal Product Guarantee
Act,” including the establishment of a halal product guarantee management agency that will
work with MUI in providing product determination and Halal Auditor certification.

The standard MUI certificate is divided into several types, namely HAS 23103 for the
category of slaughtering or slaughtering animals, HAS 23201 for halal materials, HAS 23101
for the packaging industry category, HAS 23102 for restaurants, and HAS 23104 for
catering.®

LPPOM MUI includes the support and collaboration from various stakeholders
launching various digital-based services. First, Halal Online certification service (CEROL-
SS23000) version 3.0. This service allows people to register for halal certificates which are
easier to use, faster, safer, with new responsive features, tabulation menu features, pop-up
forms, scheduling and monitoring in real time. Secondly, LPPOM MUI also renewed the
Halal MUI application version 3.0. This application by Lukmanul has been equipped with
new responsive features.

LPPOM MUI has also launched QR Code Halal Resto version 2.0. Lukmanul
explains that the function of the LPPOM QR is not solely for halal verification. With the
iCash platform, QR LPPOM spread across 5000 Halal Resto networks can be utilized by
fintech partners or payment managers in providing cashless transaction services at Halal
certified restaurants and Provincial LPPOM MUI Online Payments for SMEs. Now, MSME
Partners can make online payments easier, faster, simpler and safer. The fifth book series
HAS 23000 contains a critical point of knowledge for the termination of medicinal
ingredients, general Halal processing industry certification requirements, halal meat product
industry certification requirements, Halal Restaurant certification requirements, certification
requirements for the halal drug industry.’

In accordance with the halal guarantees and safety of imported products, there are 42
halal certification bodies recognized by MUI from 23 countries. The following are some of
the world standardization institutions that are recognized by MUI to have the same halal
standards as MUI.

1. Singapore Ugama Islamic Council

. Position of Malaysian Islamic Progress (JAKIM)

. Office of Muslim Affairs (OMA), Philippines

. Thailand Islamic Central Committee (CICOT), Thailand

. Taiwan Halal Integrity Development Association (THIDA), Taiwan
. Jamiat Ulama E-Maharashtra (JUM), India

. Japanese Muslim Professional Association (MPJA), Japan
. Victoria Islamic Coordination Council (ICCV), Australia

. Halal Quality Control, the Netherlands

10. Halal Food Authority (HFA), United Kingdom

11. Halal Food Council USA (HFC USA), United States

O 031NN bW

Lukman Hakim, chairman of the LPPOM MUI claims that the LPPOM MUI halal
guarantee system has also been adopted by almost all halal institutions in the world, ranging
from Asia, Australia, Europe, to America and Africa. MUI is also committed to developing its
service network, by opening branches and representative offices in China, South Korea, and
Taiwan

6 Zulham, Peran Negara dalam Perlindungan Konsumen Muslim terhadap Produk Halal, Kencana, 2018, hlm. 23

7 Law No. 23 Tahun 2014 about the Halal Product Guarantee Act

8 Jaminan Halal dari Luar Negeri sama dengan Halal dari MUI?, https://www.cnnindonesia.com/gaya-
hidup/20151017100852-262-85453/jaminan-halal-dari-luar-negeri-sama-dengan-halal-dari-mui

*https://kumparan.com/@kumparanbisnis/mui-berencana-buka-kantor-sertifikasi-halal-di-china-dan-korsel-
1547616003496382210.
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Even though regulations have been made in such a way, there are still a number of parties that
commit violations. There is a MUI halal label rigging occuring in original branded Baso SB
meatballs. The brand new taste of CV Tri Marga Jaya is written on Halal MUI certified
packaging. There is also no counterfeiting of ingredients in mixing beef with pork meatball
products. Criminal violations can be fined up to 50 million rupiah or revocation of a business

license

The Government Roles In Providing Thayyib Food

Thayyib products are healthy food products regulated in: (1) Law No.18 of 2012
concerning food. (2) Government Regulation No. 24 of 2004 concerning Food safety, quality
and nutrition. (3). Government Regulation No. 21 of 2005 concerning the biological safety of
genetic engineering products.

Food safety is in the BPOM permit. Food (in this case snacks) importing to
Indonesia must have a distribution permit, meet import requirements, and approval from the
head of the Food and Drug Control Agency in the form of an import certificate (SKI). The
needed special SKI Import of food is SKI Post Border. One of the requirements for the SKI
Post Border application is the original document importer identification number (API). It
means that the API is needed for food import management (snacks).

As an example from the case occurred at PT. Mustika Boga Foodnindo, officers
succeeded in finding imported 45 types of processed foods and frozen processed foods
without a distributor license (TIE) / illegal. Moreover, officers also found 1 type of illegal
cosmetics. Those findings are estimated worth 1.7 billion rupiah with details of illegal
imported foods valued at around 1.1 billion rupiah and illegal cosmetics worth 600 million
rupiah. They included food products from Japan, Thailand and China bought from Singapore
via air and sea routes illegally, to be sold to restaurants. Usually frozen processed food
products are packaged in a large suitcase that is coated with styrofoam and added dry ice. The
action is threatened with a maximum jail sentence of 5 years and a maximum fine of 10
billion rupiah.

The head of the Indonesian Food and Drug Administration Agency also warned that
food service facilities such as restaurants should not accept supplies of processed food raw
materials from illegal distribution methods, because they endanger the health of consumers.

The Indonesian National Drug and Food Control Agency once again encourages
businessman to always obey the applied laws and regulations in running their business. The
public is expected to actively participate by reporting when they find anything suspicious
related to the distribution of illegal drugs and food including fake goods. The community
must also be a smart consumer by always "Check CLICKS". Make sure the packaging is in
good condition, check the product information on the label, be sure to have a POM agency
distribution permit, and make sure that it does not exceed the expiration time. People can also
check the legality of medicines and food products through the POM website or the
"CekBPOM" android application. Supervision by BPOM is carried out in two stages, namely
the pre-market and post-market stages. Pre-market is an evaluation of the quality, safety and
effectiveness of the product's benefits before being allowed to circulate in the order of
registration. Food preparation products importing to Indonesia must go through an evaluation
phase to assess safety, quality, efficacy / benefits, and product labels / information. In this
case only products that meet these criteria can be approved to be produced and marketed in
Indonesia.

It needs to do post-market supervision, the inspection of the implementation at the
site / facility (inspection) of imported food products so that imported food products which
have marketing authorization or are expired / expired are known. Additionally, it is also for
the sampling and testing of products in circulation as well as investigations and law
enforcement actions. At this stage, BPOM inspects dream food products that do not have
distribution licenses and are expired on the market to have direct supervision and to ascertain
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whether entrepreneurs use methods production or distribution according to the agreement.'® If
the found product does not have a distribution permit and has expired on the market, the
product will be destroyed. Moreover, BPOM conducts a public warning by sending to invited
journalists.

Talking about food safety in general could not be separated from the quality problems
such as GMOs, pesticide residues in food, cancer-causing chemicals, synthetic ingredients in
food and microorganisms in food that can be transmitted to humans, !! the thing being studied
in food safety is also the use of animal medicines in livestock production and recent research
on animal spongiform encephalopathy which can be transmitted to animals.'?

As a comparison, Indonesia can adopt the supervision conducted by the United States
of America with the FDA. Based on the FDA, food safety starts in agriculture. The US
Bureau of Agriculture emphasizes that the Food Safety Modernization Act is a good step to
support farmers in their efforts to supply healthy food."* FSMA provides new FDA and
additional oversight and enforcement authorities to ensure the industry meets food safety
standards.

To achieve the first goal, FDA is inspecting foreign food facilities, and the agency
plans on using data collected from sources such as its Foreign Supplier Verification Program
(FSVP) to focus on the riskiest facilities first. Officials also mention FDA's Accredited Third-
Party Certification program and Voluntary Qualified Importer Program (VQIP) as pathways
for expedited or less-resource-intensive safety reviews. FDA may assess specific foreign
regulatory measures to determine equivalence. The agency's Corbo said the document does
not announce any new programs. Many of the goals laid out in the statement fall flat since
FDA has not come close to achieving many of the food import safety goals established eight
years ago by FSMA.

To detect and refuse unsafe food at the border, the agency officials say that FDA is
using its Predictive Risk-based Evaluation for Dynamic Import Compliance Targeting
(PREDICT) tool to identify high-risk food imports. The agency hopes to use data from FSVP
and VQIP to make the tool more effective.'

Whereas halal certification is mandatory for food entrepreneurs. But some
entrepreneurs have different views. Halal certification is considered by employers as a
dammed policy. This is related to the cost of certification. Based on the Halalmui page, the
cost of halal certification for large industries ranges from 2 million to 3.5 million. Whereas
the small industries ranges from 1.5 to 2 million and for the micro industry requires funds of 1
million rupiah. extended every 4 years.'® In addition to certification costs, another objection is
halal transportation which must be separated. According to the businessman, when
transportation of halal products must be separated from non-halal products, new costs will not
be incurred.

Regarding this matter, there must be legal awareness from entrepreneurs. The
reluctance to follow the procedure to obtain halal certification will result in the product not
yet being registered in the halal product table issued by the MUI. It is stated that the MUI
certification issued is a certification recognized by the entire world population as a recognized
credibility body. In addition, the absence of a halal label will cause the product to be
eliminated as the product of choice for the world community. The tendency of people to
choose halal products because they are guaranteed, healthy and does not cause bad effects on
health. Australia's halal certification has increased food exports to a value of $13 billion per

10 Mardiah dan Ernawati, Pelaksanaan Pengawasan terhadap Produk Makanan Impor, Fisip Universitas Islam
Riau.

I R E. Hester and R.M. Harrison. Food safety and food quality, Royal Soc. Of Chemistry, 2001

12Food safety assurance and veterinary public health; v.1: Food safety assurance in the pre-harvest phase.Scitech
Book News; Portland Vol. 28, Iss. 2, (Jun 2004)

13 Trump's Withdrawn FDA Food Safety Proposal Blasts "FDA Food Police'Lim, David. InsideHealthPolicy.com's
FDA Week; Arlington Vol. 22, Iss. 38, (Sep 23,2016)

14 Roza, David, Food Safety Expert: Fda Needs Resources For Food Import Safety Plan, Insidehealthpolicy.Com's
Fda Week; Arlington Vol. 25, Iss. 9, (Mar 1, 2019)

15 http://www.halalmuikepri.com/biaya-sertifikat/
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year. The halal certification process in Australia is a very transparent process. In the context
of building a halal product, it will not be carried out with the aim of making a profit or as a
commercial business.

Exporting meat from Australia to various countries is the activity of G to G
(government to government) so that every decision or policy of the importing country must be
submitted to the halal certification body in Australia through the Australian government. The
Australian Government inspects three elements related to halal export activities every 6
months and is carried out separately. While the certification body checks into slaughterhouses
every 3 months. This effort was made to maintain public confidence that the Australian
Government is committed to maintaining halal certification and food security guarantees
properly'®

CONCLUSION

The government has sought to provide halal guarantees and food safety for its
citizens, including food products imported from Australia and China. The government also
has collaboration with halal certification bodies in several countries that have been certified
by MUI The existence of halal certificates for entrepreneurs can initially be considered
burdensome, but in the future when halal awareness has been formed, halal certification will
have a significant impact on increasing public confidence.
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ABSTRACT

The efforts to protect Indonesian Citizens (WNI) turned back to face challenges with the rise
of cases of mail order brides in West Kalimantan. The practice of mail order brides often
occurs between women who are married to foreign nationals through the role of matchmaking
agents or commonly referred to as "matchmakers", so in general this is known as the ordered
bride. The practice of mail order brides occurs due to various factors including economic,
educational and socio-cultural factors, so that Indonesian women who are victims, they feel
that by having a marriage, they will be able to improve their family's economic level.
However, in reality the practice of the bride of the order became a case that was indicated as
an international crime, because Indonesian women who were married to foreigners were
actually victims of violence and exploitation. This research is an empirical legal research
(empirical legal research or social-legal research). The data source used in this study is
divided into 2 (two) sources, namely primary data sources and secondary data sources.
Primary data sources such as observations, interviews, surveys, questionnaires that are
distributed to data sources or respondents. While secondary data sources are obtained from
books, legislation, documents and other writings relating to the problem being investigated.
The research method used in this research is the descriptive analysis method which is a
method that serves to describe or give a picture of the object under study by taking a problem
or focusing on problems as they were at the time the research was conducted. Based on the
results of the study, it was found that there are women from West Kalimantan who have been
victims of Trafficking in Persons (TPPO) with the bride order mode. The complexity of the
case of ordered brides requires comprehensive handling.

Keywords: International Crime, Mail Order Brides, TPPO/ Traffiking in Persons.
A. INTRODUCTION

The Criminal Act of Trafficking in Persons (TPPO) especially women is a grave
violation of Human Rights (HAM). Human trafficking itself is an international organized
crime phenomenon that has international outreach, and can even be categorized as a crime
against the international community (delicta juris gentium).

One form of human trafficking that is sticking out is the high number of cases such as
mail order brides between Chinese citizens of Chinese descent from the city of Singkawang,
West Kalimantan Province, occupying the third position after East Java and West Java as the
highest areas of trafficking people (trafficking).

In contrast to other types of trafficking, violence or crime in the type of trafficking
through brides ordered by a new woman is felt after the bride arrives in China. Although the
actual crime has occurred during the recruitment of fraud, giving false promises and
falsification of marriage identity cards that occur is not intended to find a life partner and
independence, but rather the exploitation of certain parties to profit.

On Saturday, July 13, 2019, SBMI (Indonesian Migrant Workers Union) succeeded in
repatriating 2 (two) female victims of ordered brides in China. Until July 2019, SBMI has
received 26 cases of cases of TPPO victims who have ordered brides to China. Based on the
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experience of handling cases of victims of ordered brides at SBMI, the victims are in a
vulnerable situation. Such vulnerable situations include: before becoming a victim of TPPO,
the bride was ordered. Of the 26 victims of TPPO who have a wedding order, it is known that
they have an economic background that is less able, victims of domestic violence committed
by their partners and difficulties in accessing employment. The above situation is a number of
motivating factors that cause TPPO women victims of bride order to be easily deceived by

their matchmakers with various enticements.

B. PROBLEM FORMULATION

Based on the above background, the problems to be examined in this study are: Why in
the mail order bride often becomes an international crime?

C. RESEARCH METHODS

This study aims to examine the existence of international crimes in the event of a mail
order bride that occurred in the city of Singkawang, West Kalimantan. This research is an
empirical sociological research (empirical legal research) or (socio-legal-research). The data
sources used in this study are divided into two, namely primary data sources and secondary
data sources. Primary data sources such as observations / observations, interviews /
interviews, surveys, questionnaires or questionnaires that are distributed to data sources or
respondents. While secondary data sources were obtained from books, laws and regulations,
documents and other writings relating to the problem being investigated.

The research method used in this research is to use a descriptive analysis method which
is a method that serves to describe or give an overview of the object under study by taking a
problem or focusing on problems as they were at the time the research was conducted, the
results of the study were then processed and analyzed to conclude.

D. DISCUSSION

Mail order brides often occur between Indonesian women of Chinese descent and men
from Taiwan. Called the bride order because it starts with the process of meeting and
selection with matchmaker intermediaries. In Indonesia, the practice of mail order brides can
be classified in the practice of trafficking or human trafficking. The practice of the bride of
this order is mostly accompanied by violations such as falsification of identity, ownership of
multiple passports, coercion of the will to employ underage children, deception to the
bondage of debt. If the bride and groom fully understand what they will face in Taiwan, then
this marriage arrangement cannot be called trafficking because of the agreement referring to
Law No. 21 of 2007. If the agreement is obtained through the lure of material to the
controlling holder of the prospective bride of the order so that coercion then occurs, then the
category of "trafficking in persons" applies.

Forms of human trafficking that occur in one country with another have different
characteristics, but generally include: sexual exploitation, forced labor, domestic servitude,
illegal adoption of children between countries, debt bondage, the influence of orders and trade
in human organs. The forms of trafficking in persons are very varied, including: organizing
marriages between countries through mail order brides and the bride is completely unaware of
the actual condition of the prospective husband.

In general, trafficking in persons or cases of an ordered bride are organized crime or
syndicate crime. This syndicate crime has a meaning as a criminal act committed by a crime
group that is systemized by social structure, by searching for the ultimate goal of profit
obtained from illegal actions. The definition of international crime is : all acts that are
prohibited by international law whether regulated in international conventions or customs.

98



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ

ISSN: 1823-4593 | E-ISSN: 2710-6462

http://dsl.usim.edu.my
The most important characteristic of international crime is the application of the universal
principle, whereby every country has the authority to arrest, detain and appraise international
criminal offenders. As for the case of the bride of this order is included in international crime,
because according to the fact that it turns out that the mode of the bride of this order has the
potential for the occurrence of Trafficking in Persons (TPPO) or trafficking. This trafficking

is included in one form of international crime.

The complexity of the case of ordered brides requires a comprehensive handler.
Handling this is very important to break the chain of bride order cases through central and
regional coordination. The crime of TPPO or ordered brides is a structured and systematic
crime. That is, this crime has been very structured and systematic. The case of a bride or an
order marriage is not an ordinary marriage case, but there is a Criminal Act of Trafficking in
Persons (TPPO).

The Criminal Act of Trafficking in Persons (TPPO) due to the order marriage mode is
also influenced by poverty, and there is one victim who did not receive an education so he
could not read and write. In addition to economic factors, the case of mail order brides is also
seen from the socio-cultural aspect. Indonesian citizens who wish to have marriages with
other citizens need to be careful not to become a victim of matchmaking agents who are only
looking for profit. Indonesian women must recognize their potential partners well and
understand various administrative procedures for interstate marriages, and follow all
requirements both in Indonesia and in the countries of origin of their potential partners. The
Indonesian government has also cooperated with the Chinese government to handle the case
of ordered brides. The TPPO case involving the bride order has included extraordinary crime,
which is transnational crime, so that the handling needs cross-country coordination. The
number of victims of trafficking in persons who use the bride order continues to grow in West
Kalimantan, Indonesia.

E. CONCLUSION

Based on the description above, it can be concluded that: the steps to prevent TPPO in
the form of mail order brides must be undertaken by the Indonesian government and the
Chinese government by conducting a careful assessment of marriage requests between
Indonesian citizens and Chinese citizens. The commitment of law enforcement towards
matchmaking agents on both the Indonesian and Chinese sides involved in trafficking in
persons also needs to be upheld as stipulated in Law No. 21 of 2007 concerning TPPO.
Weakem weaknesses in both immigration and the Population and Civil Registry Office need
to be corrected immediately to prevent the TPPO under the guise of ordered brides. The
weakness of the data collection system can result in cases of counterfeiting (mark up) of age
so that there are a number of underage women who are victims of mail order brides.
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ABSTRACT

Beside the positive impacts, mining activities also have negative impacts. Where
mining activities are always synonymous with environmental damage and other problems.
The mining problem does not only arise from the existence of mining activities that are
official, but also touches on mining activities that are informal (do not have licenses / illegal)
or commonly called illegal mining. The existence of illegal mining activities certainly has
implications for legal issues, especially with criminal problems and this has been regulated in
Law Number 4 of 2009 concerning Mineral and Coal Mining.One of the unlicensed gold
mining activities was in Kualan Hulu Village, Simpakng Hulu District, Ketapang Regency.
Where the Dayak simpakng people still apply the customary law they have in solving
problems, including settlement if gold mining is found without permission. In this case the
Dayak simpakng community believes that through the application of the Dayak simpakng
customary law it can better fulfill the sense of justice and is more effective.This study is a
normative juridical research, where the data used in this study is secondary data in the form of
books, legislation, documents and other writings relating to the problems under investigation.
Based on this study revealed that the application of the Dayak simpakng customary sanctions
can be used as a restorative justice against gold mining perpetrators without permission,
where the settlement of the case is felt by the community more fulfilling a sense of justice and
is believed to be able to restore the balance of nature, as well as by The imposition of
sanctions is considered effective in providing a deterrent effect for the perpetrators.

Keywords: Traditional Sanction, Unlicensed Gold Mining.

BACKGROUND

Indonesia is an archipelago that has 17,508 islands, with a very large area of this
course is also directly proportional to the natural wealth of natural resources that can be
renewed (renewable) or that cannot be updated (unrenewable). One of Indonesia's natural
resources is the presence of minerals in the form of mineral deposits of nature as a gift from
God Almighty and an irreplaceable asset for the Indonesian people, therefore its control is
controlled by the state and used as much as possible the prosperity of the people, which is
clearly and expressly stated in the 1945 Constitution Article 33 paragraph (3), that:

"The earth, water, and natural resources contained therein are controlled by the state and
used for the people prosperity.”

This affirmation reflects that the importance of any management or exploitation can
only be done with the permission of the state (government). One of the results of Indonesia's
natural wealth is the precious metal in the form of gold, which as a natural resource that is
non-renewable and has a limited amount of course makes the mineral commodity has a very
high economic value. The existence of high economic value is the main factor in the mining
of mining materials into a mining industry both government-owned (as well as from private
parties (domestic and foreign investors).

Beside the positive impacts, mining activities also have negative impacts. Where
mining activities are always synonymous with environmental damage and other problems.
The mining problem does not only arise from the existence of mining activities that are
official, but also touches on mining activities that are informal (do not have licenses / illegal)
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or commonly called illegal mining. The existence of illegal mining activities certainly has
implications for legal issues, especially with criminal problems and this has been regulated in
Law Number 4 of 2009 concerning Mineral and Coal Mining.
One of the unlicensed gold mining activities was in Kualan Hulu Village, Simpakng
Hulu District, Ketapang Regency. Where the Dayak simpakng people still apply the
customary law they have in solving problems, including settlement if gold mining is found
without permission. In this case the Dayak simpakng community believes that through the
application of the Dayak simpakng customary law it can better fulfill the sense of justice and
is more effective.

A. PROBLEM FORMULATION

The problem formulation in this study is : How is the implementation of local
wisdom of dayak simpakng in the settlement of unlicensed gold mining case in ketapang
district as restorative justice ?

B. RESEARCH METHOD

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[1] Secondary data used in this study include
legislation relating to unlicensed gold mining, documents and writings relating to the cases
studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

C. DISCUSSION

Illegal gold mining is a gold exploration activity carried out by a person or group of
people without obtaining permission from the authorities.[2] Furthermore, according to
Joseph F. Castrilli states that the mining laws, is :

"The basis for implementing environmental protection in relation to mining activities, which
includes exploration, construction, reclamation and rehabilitation activities".[3]

Based on law in Indonesia, if mining occurs without a license, then the act is a
criminal offense that regulated in Article 158 of Law Number 4 on 2009 concerning Mineral
and Coal Mining which reads:

"Every person who conducts mining business without IUP, IPR or IUPK as referred to in
Article 37, Article 40 paragraph (3), Article 48, Article 67 paragraph (1), Article 74
paragraph (1) or (5) is convicted with a maximum of 10 years imprisonment and a maximum
fine of Rp 10,000,000,000.00 (ten billion rupiah) ".

However, in practice, despite sanctions against gold mining without permits using
these rules, illegal gold mining continues to be carried out with economic factors as the main
factor that driving this activity. Furthermore, the factors that influence law enforcement are as
follows:

The legal factor itself, in this case limited to the Act.
Law enforcement factors, namely those who form and apply the law.
Factors of facilities that support law enforcement.
Community factors, namely the environment in which the law applies or applied.
Cultural factors, namely as a result of works, inventions, and tastes based on human
initiative in the association of life. [4]
The phenomenon of unlicensed gold mining also occurs in Kualan Hulu Village,
Simpakng Hulu District, Ketapang Regency. Where customary sanctions according to

A
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customary law of the Dayak simpakng against someone who has been mining gold without
permission is subject to traditional sanctions "pengocek torun", in the form of:
1. Funding all traditional rituals as a sign of apology to God, for the destruction of the forest
due to human activity.
Paying for 20 reals with a nominal of 2,000,000 and 20 flowers carved plates.
The customary head confiscates the tools used for gold mining activities.
Replace all forest damage with gold mining area.
Returns all gold results obtained at the time of gold mining takes place, in one day the
mining is subject to 7 grams of gold.
The effectiveness of the simpakng customary sanctions application by providing a
deterrent effect on gold mining actors without the permit, can be seen in the table below[5]:
Table
Efektifitas of simpakng customary sanction

nbkhwbn

No. | Alternative | Amount of | Percentage

Answers | Respondent

1 effective 3 100%

2 Very - -
effective

3 Not - -
effective

4 less - -
effective

Furthermore, based on the results of an interview with Rajut Kukun who is a
Customary administrator in Kualan Hulu Village, Simpakng Hulu District, Ketapang Regency
which states that sanctions for gold mining without permission are traditional sanctions of
“pengocek torun”, where these sanctions are quite effective if implemented and have been
proven in other villages in the Simpankng Hulu District. [6]

Settlement of cases according to customary law is commonly known as a restorative
approach (restorative justice), namely justice that seeks to restore the condition to its original
condition, benefit and win all parties and is not confined to rigid and procedural law. Through
restorative justice, it is possible to resolve criminal cases through mechanisms such as
mediation between the perpetrator and the victim or the injured community.

Furthermore, according to Bagir Manam, the meaning of restorative justice is:

1. How to prevent the offender from going to jail, because the fact revealed prison is not a
very successful place to solve their problems. In fact, many of the prisoners to commit
criminal acts again when they got freedom.

2. How to do it, even if he can free from prison, the perpetrators are still responsible for his
actions.[7]

In connection with this, if the values that live in the community recognize and
provide high values in the resolution of customary criminal law cases, then in this case the
judge can actually use these values in deciding criminal cases.

D. CONCLUSION

Based on the discussion above, it can be seen that the application of the Dayak
simpakng customary sanctions can be used as a restorative justice against gold mining
perpetrators without permission, where the settlement of the case is felt by the community
more fulfilling a sense of justice and is believed to be able to restore the balance of nature, as
well as by The imposition of sanctions is considered effective in providing a deterrent effect
for the perpetrators.
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ABSTRACT

The presence of legal aid providers to the poor as accommodated in Law Number 16 on 2011
concerning Legal Aid is the implementation of the State's obligation in fulfilling the right to
justice for the community. The spirit of providing free legal assistance to the poor is carried
out by legal aid organizations that accredited by the National Legal Development Agency.
Thus the role of legal aid organizations is very strategic in the implementation of providing
legal aid. The problem in this research is how legal aid organizations have played a role in
fulfilling the right to justice for the poor in obtaining legal assistance. This study is socio legal
research, based on this research revealed that the Legal Aid Organization has not maximally
played its role in the implementation of providing free legal aid to the poor in Pontianak City.
This fact is influenced by several factors, including the fact that the existence of legal aid
organizations is not known to the public, especially the poor, other factors are also due to the
limited legal funding, so that not all poor people can access legal aid.

Keywords : Poor People, Legal Aid, Legal Aid Organizations.
Background

Indonesia is a state by rule of law, this is stated explicitly in verse (3) article 1 Undang-
Undang Dasar Negara Republik Indonesia Tahun 1945. One of principles of the rule of law is
equality before the law, no exception for the poor which is so far not yet reached by justice.

Legal problems that currently ensnare many of the poor increasingly complex so it
demands governments and local governments immediately pay attention and arrange it in a
planned, systematic, sustainable and manage it professionally.

In the rule of law, public welfare in the broadest sense must be accompanied by
improvement, treatment and legal protection so that equality before the law also legal and
justice access will be obtained by the poor.

Equality before the law will only be meaningful and enjoyable if there is an equal
opportunity to obtain justice. Equality before the law must be accompanied with ease and
equal opportunity to obtain justice for the poor too. Can be stated simply, that what is mean
by the poor is individual people or a group of people who have socioeconomic condition
below the average income to get a decent life.

Access to justice has become the main theme in reformation, both domestically and
internationally. This is because ordinary people should be able to lead their own lives without
unnecessary involvement and interference, should be able to get justice when life necessities
continue to increase. There are so many obstacles to achieve this goal, but one of the most
important thing faced by the public with legal issues is just how to get good and right advice.
In fact, this problem is very common in many countries and many legal systems. Legal
awareness enhancement basically is an important element to increase access to justice. The
public have the right to get direct and accurate information about their legal issues. This is
especially aimed at the poor and marginalized communities, who usually face various kinds
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of problems but always experiences a lack of ways and limited capacity to solve the
problems. '

In the legal assistance discussion is not only about plea in the proceedings before the
court (litigation), but also in providing legal assistance outside the court (non-litigation), or
providing legal assistance in the broadest sense.

Nowadays providing legal assistance in the broadest sense known as structural legal
aid. Because only with structural legal aid we will able to understand legal aid as a human
right issue and broadening the horizon of legal aid in political, economic, social and cultural
context. >

In sociology literatures, structural interpreted as relationships pattern which underlies
social life in society. Therefore, a view of legal aid leaders about the need to develop the idea
of structural legal aid is a new awareness in the world of legal aid movement. If legal
assistance only given passively as it has been done, then efforts to meet the legal needs of the
poor will be difficult to achieve. Equitable justice is only dream, will never trickle down to
the lowest level of society. The importance and urgency of developing structural legal aid
must be seen in context that injustice that are often witnessed in society are not solely caused
by the individual behavior that deviate from applicable norms or law, but also sourced from
an unbalanced relationship pattern that underlie social life. This kind of relationship pattern
cause a situation where some people become poor and suffer. *

In conjunction with this structural legal assistance quoting opinions expressed by
Schuyt, a Dutch legal sociologist in a 1973 speech, that the fairness in the law implementation
and application, which mean the same for everyone and runs according to regulations and
legal principles depends on fair social structure. That is a society structure which have a
characteristic there is no big difference in power and not organized by law in various forms
and variations.*

Departing from that, then in UUD RI 1945 has been regulated the provisions of one’s
position in law and the protections of human rights, as can be found in verse (1) Article 27:
All citizens shall be equal before the law and the government and shall be required to respect
the law and the government, with no exceptions. Verse (1) Article 28D: Every person shall
have the right of recognition, guarantees, protection and certainty before a just law, and of
equal treatment before the law. Verse (2) Article 28H: Every person shall have the right to
receive facilitation and special treatment to have the same opportunity and benefit in order to
achieve equality and fairness. Verse (4) Article 28I: The protection, advancement, upholding
and fulfilment of human rights are the responsibility of the state, especially the government,
and verse (5) Article 281: For the purpose of upholding and protecting human rights in
accordance with the principle of a democratic and law-based state, the implementation of
human rights shall be guaranteed, regulated and set forth in laws and regulations.

In a sarcastic tone, quoting an English scholar named Oliver Goldsmith which
suggested that “Laws grind the poor and rich men rule the law”. This expression, arise
because the rich with their tick pocket can be accompanied by lawyer to defend their rights
and interest. But the little one who is weak and poor, struggles alone without anyone to
accompany them.

The law hit the poor, but the rich rule and control the law. Law and justice for poor
people is something that is still “lux”, because they are difficult to reach and get it. In fact,
tragedy can occur because of poverty and ignorance used by those who are not responsible as
anew “commodity”.

However, anomalies sometimes occur where it is very difficult to understand
constitutionally if the poor cannot obtain the recognition rights, guarantees, protection and
fair legal certainty and equality before the law. They are not given access to justice either

I Stewart Fenwick, in Panduan Bantuan Hukum Di Indonesia, Published in collaboration with YLBHI and
PSHK, 2006 edition, Jakarta, page. vii.

2 Nasroen Yasabari, Puspa Ragam Hukum dan Masyarakat, Publisher Alumni, Bandung, 1980, page 79.

3 Ibid, page. 81

4 Ibid, page. 81
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through court institutions or outside the court process. As for the rich, access to legal
assistance is not a difficult thing, almost no obstacles.

The presence of legal aid providers is the implementation of state obligations to assist
the state in the task of providing legal assistance to the poor. The state is believed can
contribute in the creation of people’s welfare, especially in recognition rights and legal
guarantees.

In granting rights to legal aid providers in carrying out their legal aid duties not
receive compensation between legal aid providers and people who cannot afford legal
assistance. Therefore, is a state’s obligation to provide the budget for the purpose of providing
legal assistance carried out by legal aid providers. Because it is very unlikely, providing legal
aid activities in carrying out legal assistance task are running well and optimal if they don’t
get support especially from the state budget.

Without losing the spirit of providing legal assistance by legal aid providers to the
poor for free (prodeo), the purpose of giving a reward must be interpreted as a unity that
cannot be separated in the context of fair and proper treatment for doing legal assistance as a
legal aid provider. Rewards are not the same as honorariums received by advocates from their
clients, but rather the funds needed by legal aid providers in providing legal assistance.

In order to accommodate the provision of legal assistance to the poor, these are
further elaborated by the State within UU Nomor 16 Tahun 2011 tentang Bantuan Hukum,
especially for the poor. Undang-Undang Nomor 16 Tahun 2011 as the main door for the
enforcement of the rights guarantee of everyone who cannot afford to get access to justice
through the provision of legal assistance from legal aid providers, which is at the same time a
constitutional basis for the presence of legal aid providers to get special arrangements,
bearing in mind their very strategic position, tasks and functions, namely carrying out
constitutional mandate, especially the fulfillment of the right to justice for the poor in
obtaining legal assistance in Pontianak City.

A. Problems
1) How does the existence of an accredited Legal Aid Organization play a role in
realizing the fulfillment of the right to justice for the poor?
2) How is the implementation of the accessibility of the poor in getting free legal

assistance?
B. Purpose and Use of Research
1. Purpose

a. To obtain information and data and find out the existence of an accredited
Legal Aid Organization in Pontianak City and its role in providing legal
assistance.

b. To obtain information and data, and to uncover inhibiting factors in the
implementation of the accessibility of the poor in obtaining free legal
assistance, as well as formulating a solution.

2. Research Use

a. This research activity is expected to be useful as a communication medium to
provide knowledge and understanding to the public regarding Undang-
Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum.

b. This research activity is expected to encourage existing Legal Aid
Organizations to increase their existence to become an accredited Legal Aid
Organization in providing free legal assistance to the poor, and to be able to
support the government in carrying out its obligations to fulfill the right to
justice for the poor in obtaining legal assistance in a free.

C. Research Methods
1. Types of Research

This legal research uses the sociological method (socio-legal research)® with a

qualitative approach. A qualitative (naturalistic) approach is essentially observing

¢ Ronny Hanitijo Soemitro argues that the socio-legal research approach is intended to study and examine the
interrelationships between law and other social institutions. Here, law is not conceptualized as an autonomous
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people in their environment, interacting with them, trying to understand their
language and interpretation of the world around them.’

Bogdan and Taylor provide a definition that qualitative research methodology
is a research procedure that produces descriptive data in the form of written or oral
words from people and observable behavior. This approach is directed towards the
background and the individual holistically. So in this case it is not allowed to
isolate individuals or organizations into variables, but need to see it as part of a
wholeness, because in qualitative research the emphasis is on naturalistic aspects,
but that does not mean anti-quantitative.®

2. Research Specifications

The research specifications used are descriptive, which means that in giving a

description of an existing phenomenon, it is carried out in accordance with the

research method. The facts are illustrated by an interpretation of the emic and etic
perspective one after another and continuing.
3. Data Sources and Data Collection Techniques

a. Primary data collection, carried out using interviews and focused discussion.

In this research, researchers chose the unstructured interview method that is
questions are asked more freely without being bound by the arrangement of
questions prepared in advance. With the aim that the direction is more open
and can be obtained broader information, and interviews can take place in a
flexible manner.
Focus Group Discussion (FGD) with various stakeholders and policy makers
within the Government, Non-Governmental Organizations and experts who
specifically explore the problem of implementing corporate environmental
and social responsibility. that is data research through library research on the
legislation, documents or notes, literature, and research results related to this
research.

b. Secondary data collection, carried out through library research that is data
research through library research on the legislation, documents or notes,
literature, and research results related to this research.

4. Population and Research Samples
The population in this research is the related apparatus in the formulation of
regional policies regarding the implementation of legal aid for the poor,
institutions that carry out guidance and supervision of the legal aid implementation
for the poor, legal aid organizations and the poor who are dealing with the law.

The sampling method used was purposive sampling, because the sample
needed in this research must have certain characteristics in accordance with what
the research objectives.

D. Discussion
1. Analysis
The legal aid concept itself is used as a translation of two different foreign terms, that
is legal aid and legal assistance. The legal aid term is used to indicate the meaning in the
narrow sense in the form of providing legal services to someone involved in a case in free of
charge for those who cannot afford it. The main motivation in the legal aid concept is to
uphold the law by defending the interests and human rights of the poor.
The paradigm development regarding law that is the relationship of law with other
things outside the law, now also known as advocacy. The advocacy concept includes a

normative phenomenon, but as a social institution that is associated in real terms with other social variables.
Empirical law is a symptom of society, on the one hand it can be studied as a cause variable (independent
variable) which causes effects on various aspects of social life (Ronny Hanitijo Soemitro, Metodologi Penelitian
Hukum dan Jurimetri, Ghalia Indonesia, 1988, page 34-38)

7 S. Nasution, Metode Penelitian Naturalistik-Kualitatif, Tarsito, Bandung, 1988, page 5

8 Lexy J.Moleong, Metodologi Penelitian Kualitatif, Remaja Rodakarya, Bandung, 2001, page.3
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broader understanding of the two concepts above. In advocacy concept, includes activities
that influence the authorities on issues involving the people, especially those who have been
marginalized and excluded from the political process. The concept of advocacy also includes
activities that have political aims. Law is seen as a social phenomenon that is inseparable
from other social phenomena like politic and economy.
The background of the formation UU no. 16 Tahun 2011 based on the idea that, the
state guarantees the constitutional rights of everyone to get recognition, guarantees, protection
and fair legal certainty and equality before the law as a human rights protection facilities. The
state is responsible for providing legal assistance to the poor as an embodiment of access to
justice. Regulations regarding legal aid organized by the state must be oriented towards the
realization of social justice change.
In the general explanation of UU no. 16 Tahun 2011 affirmed that the right to legal
assistance has been universally accepted as guaranteed in the International Covenant on Civil
and Political Rights. Article 16 and Article 26 ICCPR guarantee that all people are entitled to
legal protection and must be avoided from all forms of discrimination.
2. Legal Aid Reality
Empirical facts can be revealed, that legal assistance to the poor in West Kalimantan
in general has not run optimally. The results of research in the field show in the period 2017-
2018 only a few poor people access legal assistance, as contained in the following data:

Table 1 Legal Aid to Poor Communities Handled by Legal Aid Organizations, 2017-2018 in
West Kalimantan (Litigation)

Amount of Legal Aid provided
No | Legal Aid Organizations

2017 2018
1 Posbakummadin Pontianak Kalimantan Barat | 43 22

(Kal-Bar)

2 LBH Galaherang Mempawah 12 41
3 BKBH UNTAN 23 0
4 LBH Gema Bersatu Ketapang 16 29
5 LBH-PEKA Singkawang 18 52
6 LKKBH FH UPB 19 10
Total 131 154

Data source: Regional Office of Kemenkumham West Kalimantan processed

Based on the data presented above, legal assistance (litigation) provided in 2017 and
2018 has indeed seen an increase. The increase is arguably insignificant, only at 23 (twenty-
three). Besides that, we also need to look at data related to budget absorption by legal aid
organizations, as presented below:
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Table 2 Legal Aid to the Poor Handled by Legal Aid Organizations, 2018 in West
Kalimantan (Non Litigation)

No | Legal Aid Organizations Allocation Realization % Number
of
activities

1 Posbakummadin  Pontianak | 0 0 - 0

Kalimantan Barat (Kal-Bar)
2 LBH Galaherang Mempawah | 0 0 - 0
3 BKBH UNTAN 0 0 - 0
LBH Gema Bersatu Ketapang | 0 0 - 0

5 LKBH-PEKA Rp.74,690,000 | Rp.3,690,000 99 29

6 LKKBH FH UPB Rp.64,020,000 | Rp.53,140,000 83 17

Total Rp.138,710,000 | Rp.126,830,000 | 91 46

Data source: Regional Office of Kemenkumham West Kalimantan processed

Based on the data presented above, from 6 (six) accredited legal aid organizations,
only 2 (two) legal aid organizations carry out non-litigation legal aid programs, with a total
budget allocation of Rp 138,710,000 and budget absorption from the total budget allocation is
Rp 126,830,000, or 91%, with a total of 46 (forty-six) activities.

From the data mentioned above, then the question arises: ‘“What about the
accessibility of the poor in getting free legal assistance in Pontianak?”

Accessibility of the poor in obtaining free legal assistance in Pontianak City has also
not been maximally implemented. Based on data, some (50%) of the total six accredited
Legal Aid Organization in the Regional Office of Kemenkumham West Kalimantan are
domiciled in Pontianak City. However, there is no guarantee that the accessibility of the poor
to get services in the form of legal assistance (litigation and non-litigation) in Pontianak City
is high. This is caused by several factors, among them are socialization and understanding of
law from community related to Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan
Hukum is minimal.

Communication media to provide knowledge and understanding to the public
regarding legal understanding, especially Undang-Undang Nomor 16 Tahun 2011 tentang
Bantuan Hukum is indispensable. The communication media can be a legal socialization and
research. Many people are still unfamiliar with legal aid, so they only realized that there was a
free legal aid service when they were involved in legal issues.

The task of legal aid organizations is not only to provide services in the form of legal
aid. However, far more than that is to form a wider community to be aware of the law.

E. Conclusion

Based on what has been explained in the previous chapter, then the conclusion drawn from
the discussion is:

- The right to legal assistance is universally accepted as guaranteed in the International
Covenant on Civil and Political Rights which emphasizes that “All people are entitled to
legal protection and must be avoided from all forms of discrimination”.

- Organizing the Legal Assistance to citizens is an effort to fulfill and at the same time as
the implementation of the rule of law, which is recognizes and protects and guarantees
citizen’s rights to access to justice and equality before the law.

- Empirical facts show that the provision of Legal Assistance has not touched many people
or groups of the poor, so they have difficulty accessing justice because it is hampered by
their inability to realize their constitutional rights.
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- The lack of legal aid for the poor by legal aid organizations is due to several factors,
among others is due to the lack of socialization and low legal awareness of the
community.

Regarding the low accessibility of the poor to legal aid services is:

- Continual, periodic and extensive socialization to the public, especially the poor,
specifically related Undang-Undang Nomor 16 Tahun 2011 tentang Bantuan Hukum.

- Synergy between the government and legal aid organizations related to socialization,
budget support and other administration is needed.
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ABSTRACT

One form of law enforcement for fisheries is sinking foreign vessels. Authorized parties
namely Fisheries Civil Servant Investigators, Indonesian Navy National Army Officer
Investigators (TNI AL), and / or Republic of Indonesia National Police Investigators. As
stated in Article 69 paragraph (4) of the Fisheries Law, actions can be taken in the form of
burning and sinking foreign vessels in forced major conditions , such as resistance from the
skipper or crew of foreign ships which can endanger the safety of the ship. Fisheries
supervisor. The sinking and burning of foreign-flagged vessels can be carried out through 2
(two) ways, namely direct sinking in the sea based on Article 69 paragraph (4) of the
Fisheries Act and a collective agreement between the Directorate General, National Police
PSDKP, Indonesian Navy and National Police and through court approval (Article 76 A
Fisheries Law) and court decisions that have legal powers (incraht).

Keywords: Law Enforcement, Illegal Fishing, Ship Sinking.

A. BACKGROUND

Basically, the Indonesian state is not merely an agricultural country, but as a
maritime country because the country of Indonesia has a wider sea area than the land
area. [1] Even though it has a wide sea, the potential of marine resources has not been
managed properly and maximally, especially in the field of fisheries, so that there are many
cases of illegal fishing carried out by foreign-flagged vessels which are generally from several
neighboring countries(neighboring countries) such as Thailand, Vietnam, China and the
Philippines. [2] As a result, the state is estimated to suffer losses of Rp.101 trillion per
year. [3]

The rampant illegal fishing carried out by foreign-flagged vessels in Indonesian
territorial waters is very detrimental to the fishermen who in fact are dominated by small-
scale fishermen, become less competitive, and potentially urge the livelihoods of small
fishing communities. Other losses that cannot be judged materially but are highly related to
national pride, are negative images of the Indonesian people in the international community
because they are considered unable to manage marine and fisheries resources properly.

In supporting the implementation of fisheries management, an adequate rule or law is
needed. This is in line with the concept of the Indonesian state as a legal state (rechstaat) as
stated in Article 1 Paragraph (3) of the 4th Amendment to the 1945 Constitution. Until now,
the Indonesian government has issued 3 (three) legal regulations concerning fisheries,
namely:

1. Law No. 9 of 1985 concerning Fisheries.

2. Law No.31 of 2004 on fisheries; and

3. Law No. 45 of 2009 concerning Amendments to Law Number 31 Year 2004 concerning
Fisheries.

One form of law enforcement in the fisheries sector is the sinking of foreign-flagged

vessels carrying out fisheries in Indonesian waters, as stipulated in Article 69 Paragraph (4) of
the Fisheries Act which states that in carrying out the functions referred to in paragraph (1)
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investigators and / or fisheries supervisors can take special measures in the form of burning
and / or sinking foreign-flagged fishing vessels based on sufficient initial evidence.

B. DISCUSSION
1. Cases of Crime of Theft of Illegal Fish in Indonesian Waters

Illegal, unregulated and unreported fishing practices (IUU fishing) have become one
of the concerns of many countries, including Indonesia. Throughout 2013, at least 39 foreign
vessels entered Indonesian waters and illegally caught fish. The KIARA Data and Information
Center (June 2013) found the ships were from Malaysia, China, the Philippines, Korea,
Thailand, Vietnam and Myanmar. This practice clearly harms the state in maintaining the
sustainability of marine ecosystems and the sustainability of fisheries food sources.

The practice of illegal fishing in Indonesian waters year after year is
increasing. During 2001 - 2013, there were 6,215 cases of fishing theft (see Table 1). Of that
amount, 60 percent more or 3,782 cases occurred until November 2012. Ironically, the
Minister of Maritime Affairs and Fisheries actually ratifies the rules that
allow transhipment. This is stated in Article 69 paragraph 3 of the Minister of Maritime
Affairs and Fisheries Regulation Number 30 of 2012 concerning Capture Fisheries, "(3) In the
implementation of transhipment, compulsory fish must be landed at base ports in accordance
with SIPI or SIKPI and not taken abroad, except for ships fish catchers who use purse seine
fishing equipment measuring above 1000 (one thousand) GT are operated singly ".

Based on this, the level ofillegal fishingin Indonesian waters is still quite
high. The illegal fishing action is contrary to the Law No. 31 of 2004 inconjunction with Law
No. 45 of 2009 concerning Fisheries, this rule is contrary to the Decree of the Minister of
Marine and Fisheries of the Republic of Indonesia Number KEP.50/MEN/2012 concerning
National Action Plans for Prevention and Control Illegal, Unreported, and Unregulated
Fishing Year 2012-2016, namely: (1) transfer of catches in the middle of the sea or sea
transhipment without data / report to the competent authorities; (2) the perpetrators do not
report the results of their catches, to avoid payment of levies for efforts made; (3) fishing
vessels and fish transport vessels do not report at the base port of the ship according to the
permit granted; and (4) fishing vessels directly from the sea carrying captured fish
abroad. These four modes underline (how) the counter-productive transhipment clause is
an effort to eradicate the practice of theft at sea.

2. Investigators in Illegal Fishing Law Enforcement through the Mechanism
In the form of sinking in Indonesian waters

Among the many illegal economic problems, the practice of illegal fishing or [UU
(Illegal, Unregulated and Unreported fishing practices ) by fishermen using foreign-flagged
vessels is the most detrimental to the country. The real impact
is overfishing and overcapacity which threatens the sustainability of fish resources. At present
most of the sea area and Indonesian ZEE are already on the red level (overfishing don
overcapacity). [UU fishing also causes the fisheries business climate not conducive,
weakening the competitiveness of companies, and marginalizing small-scale
fishermen. Another disadvantage is the emergence of negative images that greatly affect the
nation's self-esteem, because Indonesia is considered unable to manage marine and fisheries
resources properly.

The amount of loss based on the estimates of the Food and Agriculture
Organization (FAQO) is Rp. 30 trillion / year, while based on research carried out by experts in
2009, specifically in the Arafura Sea the losses reached Rp. 11.3 trillion / year. These losses
can be far greater if we take into account the losses from aspects of environmental
degradation in fisheries and fisheries that are overloaded as well as losses from the socio-
economic aspects of fishing communities that are directly disadvantaged by the practice
of IUU Fishing.

The illegal fishing activities by foreign fishermen also damage the sustainability of
Indonesian marine fish stocks, because they usually catch fish with technology that is not
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environmentally friendly. The most important thing to consider is if it continues to allow it
to happen illegal fishing , then regional sovereignty can be undermined, therefore, there
must be a strategic and significant effort in order to overcome illegal fishing activities in the
territorial waters of the Republic of Indonesia.

Law enforcement is one of the factors that greatly determines the upholding of the
rule of law. In the process of law enforcement, investigators play a very important role,
because it is a legal apparatus that drives the criminal justice system mechanism. According
to Satjipto Raharjo, law enforcement is essentially an enforcement of ideas or concepts about
justice, truth, social benefits, and so on. So law enforcement is an attempt to realize these
ideas and concepts into reality. Satjipto Rahardjo distinguishes the term law
enforcement from the use of law. Law enforcement and the use of law are two different
things. People can enforce the law to provide justice, but people can also enforce the law to be
used for achieving other goals or interests. Enforcing the law is not exactly the same as using
law. [4]

The implementation of law enforcement in the field of fisheries is very important and
strategic in order to support the development of fisheries in a controlled manner and in
accordance with the principles of fisheries management, so that fisheries development can run
sustainably. Therefore, the existence of legal certainty is a condition that is absolutely
necessary. In the Fisheries Law provides more clarity and legal certainty towards law
enforcement for criminal acts in the fisheries sector, which includes investigations,
prosecutions and examinations in court proceedings.

In relation to the enforcement of fisheries business law, to support law enforcement in
the related fisheries sector, a judicial institution needs to be established. In Article 71 of Law
No. 31 of 2004 stated that with this Law a fishery court was formed which has the authority to
examine, hear and decide criminal acts in the fisheries sector (Paragraph (1)). The fishery
court as referred to in paragraph (1) is in the general court environment (Paragraph (2)). For
the first time the fishery court as referred to in paragraph (1) is formed in the North Jakarta
District Court, Medan, Pontianak, Bitung, and Tual (Paragraph (3)). The legal area of the
fishery court as referred to in Paragraph (3) is in accordance with the legal area of the relevant
district court (Paragraph (4)). Fisheries Court as referred to in Paragraph (3) no later than 2
(two) years from the date this Law comes into force, has carried out its duties and functions
(Paragraph (5)). The establishment of a fishery court as referred to in Paragraph (1) shall be
carried out in stages in accordance with the requirements stipulated by a Presidential Decree
(Paragraph (6)).

For the purpose of investigation, investigators can detain suspects at most 20 (twenty)
days (paragraph (2)). The period as referred to in paragraph (2), if needed for the purpose of
an inspection that has not been completed, can be extended by the public prosecutor no later
than 10 (ten) days (paragraph (3)).Provisions as referred to in paragraph (2) and paragraph (3)
do not rule out the possibility of the suspect being expelled from detention before the time of
detention ends, if the interest of the examination has been fulfilled (paragraph (4)). After 30
(thirty) days, the investigator must have released the suspect from prison for the sake of law
(paragraph (5)). The Investigator referred toin Article 73A submits the results of the
investigation to the public prosecutor no later than 30 (thirty) days from the notification of the
commencement of investigation (paragraph (6)).

To realize law enforcement in the fisheries sector which has been properly regulated
in the laws and regulations, and is more efficient, the Minister issues Regulation No. Per.13 /
Men / 2005 concerning the coordination forum for handling criminal acts in the fisheries
sector which is an implementation regulation of Article 73 paragraph (3) of Law No. 31 of
2004. In Article 1 of the Minister of Maritime Affairs and Fisheries No. Per. 13/Men/2005 is
specifically regulated regarding the position, duties, and functions of coordinating forum
institutions, that in order to support the smooth implementation of the duties of investigators
and to facilitate communication and exchange of data, information, and other matters needed
in the framework of effectiveness and efficiency of handling and / or settlement of criminal
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acts in the fisheries sector in an integrated manner, a Coordination Forum for Crime
Management in the Field of Fisheries was formed (paragraph (1)).

In order to carry out its duties properly, this forum is equipped with functions as
stipulated in Article 4 of the Maritime and Fisheries Ministerial Regulation
No. Per.13/Men/2005 that in carrying out the tasks as what is meant in Article 3, the
Fisheries Crime Handling Coordination Forum has the following functions:

(a) Coordination investigation of criminal acts in the field of fisheries;

(b) Identification of types, modus operandi, volume, and dissemination of criminal acts in
the field of fisheries;

(c) Determination of the type of crime in the field of fisheries which is prioritized to be
processed in stages;

(d) Counseling and guidance to the community to prevent criminal acts in the fisheries
sector;

(e) Periodic analysis, identification and measurement of the significance of criminal acts
in the fisheries sector;

(f) Designing forms of coordination of activities to eradicate criminal acts in the fisheries
sector;

(g) Formulating and updating strategies for combating crime in the fisheries sector;

(h) Monitoring and presenting reports on the implementation of eradication of criminal
acts in the fisheries sector;

(i) Assessment and evaluation of the effectiveness of the strategy to eradicate criminal

acts in the fisheries sector in a sustainable manner (paragraph (4)).

In the legal process in fisheries cases in Indonesia, currently there are still many
obstacles such as the lack of fisheries courts, and there are still many technical considerations
that need to be prepared in advance, for example supporting facilities and infrastructure, and
human resources that move them, especially judges who are truly really understand the
problem of fisheries and coastal areas well.

As previously explained thatin the Fisheries Law there are 3 (three) agencies
authorized to enforce fisheries law, namely Fisheries Civil Servant Investigators , Indonesian
Navy National Army (TNI AL), and the Indonesian National Police (POLRI) . The three
agencies are equally authorized to handle the same case, meaning that both can carry out
investigations, filing the Examination Report (BAP) and submit it to the Public Prosecutor
without any system integration in its implementation. So that in reality on the ground there is
often a conflict of authority in the enforcement of fisheries law. This authority conflict can be
negative but it can also be a positive authority conflict (both authorities). The authority
conflict that occurs is very unfavorable and must be immediately resolved legally.

In the world of law, there are three sources of authority, namely the authority of
attribution, delegation and mandate. Associated with this, the authority to enforce fisheries
law by the three fisheries law enforcement agencies comes from the Fisheries Law, so that the
authority is the authority of attribution. Legally, the three fisheries law enforcement agencies
are equally authorized to make regulatory laws that are in exercising their authority to enforce
fisheries law. The establishment of these regulations must be based on Law No. 11 of 2011
concerning the Establishment of Legislation, because it is realized that all acts of government
in the field of law enforcement must be based on the principle of legality (based on clear legal
rules).

The resolution of these conflicts of authority needs to be done with a legal
approach. A coordination forum needs to be established as specified in Article 73 paragraph
(5) of Law No. 45 of 2009 concerning Fisheries. Even though in reality the regulation of the
Minister of Marine and Fisheries No.PER.13 / MEN / 2005 has been issued concerning the
Fisheries Crime Handling Coordination Forum, it has not been able to resolve authority
conflicts in the enforcement of fisheries law. Judging from the clear institutional authority, the
Coordination Forum does not have institutional authority, meaning that if one of the three
fisheries law enforcement agencies does not coordinate, there is no legal effect. And the
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reality in the field of enforcement of fisheries law is carried out without coordination and on
its own (sectoral) without any system integration. This can lead to acts of abuse of authority
(opening the door to Collusion and Nepotism Corruption) and arbitrary actions by the three
fisheries law enforcement agencies. Besides that there is also no supervisory institution that
controls and monitors him. Therefore the need for fisheries law enforcement oversight
agencies as well as the need for integration of the system (Integrated
System) implementation. The integration of the system is for example the Online Integrated
System . For example, if one of the fisheries law enforcement agencies arrests a ship that is
carrying out illegal fishing , other agencies can also monitor that action. Even the Prosecutor's
Office and the Fisheries Court can also monitor. So that automatically there will also be an
oversight of the three fisheries law enforcement agencies. If by the way This online integrated
system can not be implemented yet, so it is necessary to think of forming an independent
supervisory institution formed with the Act and its accountability report directly to the DPR.

Most of the vessel sinking mechanisms carried out are based on court decisions. The
implementation of Article 69 Paragraph (4) of the Fisheries Act is carried out if foreign
fishing vessels carrying out IUU fishing take actions or maneuvers that endanger the safety of
law enforcement officers. This is also explained in the Charter of the Collective Agreement
between the Ministry of Maritime Affairs and Fisheries and the Indonesian National Police
and Indonesian Navy (KKP-Polri-TNI AL), that the ship sinking policy can be carried out in
the event of a dangerous maneuver and ABK acts of violence can be taken as self-defense in
the form of sinking the ship or in forced major conditions as well as if the skipper or crew of
a foreign vessel resisting that endangers the safety of the Indonesian Navy or fisheries
supervisors, can sink.

Before carrying out the burning and / or sinking action, action can be taken:
Save as much as possible all ship crews;
Inventory all equipment and equipment on the ship by mentioning the condition in full and in
detail;
Document both using digital cameras / cameras and audio visual / video;
Some of the fish caught by the ship are set aside for evidence;
Make a Minutes of burning and / or sinking the ship, to be included in the news of the
seafaring agency concerned;

Furthermore, for Indonesian flag fishing vessels, the following actions are taken:
The examining officer informs the captain that a fishery crime has occurred and that the
ship will be taken to the specified base / port / service.
Ask the Master to give a signature on the map of the position of the picture of the situation of
chasing and stopping; and
The Fisheries Supervisor / Polri / KRI / KAL Commander Commander issues a warrant to
bring the ship and crew to the designated base / service / port.

After completing the action as described above, other things that must be done by the
captain / commander of the fishery supervisor / police ship / KRI / KAL are to make a written
statement and be signed by the ship's captain who explains that during the inspection it runs in
an orderly manner and does not occur violence, damage or loss. Next make a written
statement and signed by the ship captain explaining the results of the examination of
documents / documents mentioning the place, position and time and recording in the vessel
journal book that was examined.

Furthermore, based on the standard operating procedure (SOP) itself to sink the ship
still refers to applicable law, such as KUHAP Article 48, [5] Article 49, [6] and KUHP
51.[7] The act of drowning a ship which is carried out as an objective of law enforcement
based on the laws ordered by investigators in this case is not a form of violation as stated in
Article 51 of the Criminal Code.

It was also explained in the regular procedure of law enforcement and security in the
national territorial jurisdiction issued by the Indonesian Navy that vessel arrest and
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investigation can be carried out if there is an initial suspicion of a foreign-flagged vessel
committing a criminal offense in Indonesian waters, the first procedure that is:

Termination of the ship, if the ship is suspected of committing a crime based on
sufficient initial evidence, termination is carried out for the following reasons:

1. In Archipelagic and Territorial Seas, committing criminal acts regulated in Indonesian law.
2. In the Additional Zone, carry out criminal acts related to customs, immigration, fiscal and
quarantine.

3. On the EEZ and the Indonesian Continental Land:

a) Conduct unauthorized marine scientific research.

b) Exploring / exploiting resources in the EEZ / Continental Shelf without permission from
the Republic of Indonesia.

¢) Laying / unpacking the seabed / pipeline cable without permission.

d) Build and use artificial islands, installations and buildings without permission.

e) Pollution.

f) Conduct other activities that are contrary to national and international law.

2. On the high seas, ships carry out activities that are contrary to international law. Example:
Piracy, dark broadcasting, etc.

Termination procedure, basically the termination of the ship is carried out if there is
sufficient suspicion that a violation of law has occurred and or to prevent a violation of
law. When KRI/ KAL will carry out the termination of a ship, carry out the role of inspection
and search which is preceded by the role of combat of surface hazards. It starts by giving a
signal to communicate by:

1. Fly a flag: "K" (on visible weather limits).

2. Optical "KKK" lights (on visible weather limits).
3. Semaphore, letter "K" (on visible weather limits).
4. Radio channel 16 communication.

If communication fails, the stop command can be carried out by raising the Upen "L"
flag (on the visible weather limit) and megaphone (at the audible boundary) or by the Gauk
Sign.

If a request to communicate and an order to stop according to the above methods is
not ordered, then a shot warning is given by using a bullet type ammunition or sharp
upward. If this warning is not heeded, carry out a shot towards the sea around the ship where
the spark can be seen by a suspected vessel.

If the warning does not stop the ship, action can be taken in accordance with Article 5
paragraph (1) letter a number 4 in conjunction with article 7 paragraph (1) letter j of the
Criminal Procedure Code in order to conduct other actions in accordance with the law by
shooting towards the ship's body in the place where it is estimated that there are no crew
members and do help if needed.

In the event that the ship carries out a dangerous maneuver and / or the crew does a
violent act, then self-defense can be taken. In terminating foreign vessels, they must pay
attention to the rights of the vessel during the crossing of the Islands and Territorial Seas in
accordance with the provisions of the 1982 Sea Law Convention.

Based on the SOP, the shooting of foreign vessels is justified in Indonesian law, but it
can only be done if the fishing thieves fight when they are about to be arrested, in addition if
the shooting is carried out as an effort to defend themselves. Nonetheless, there are still
weaknesses in law enforcement in the fisheries sector because Indonesia's territorial waters
are very vast, while the supervisors' and technology's ability to detect foreign vessels in
Indonesia's perarian region is very limited, so what needs to be done to overcome the
problem of fishing law enforcement by increasing the budget.

In connection with law enforcement d i the field of fisheries, the d natural discharging
its functions investigator and / or supervisory fishery authorized toperform specific actions
such as burning and / or the sinking of the fishing vessel with a foreign flag based on
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preliminary evidence is sufficient, but it is contrary to human rights because
it confiscated someone else's property. An object or item that can be destroyed by the state
should have gone through the criminal justice system process to prove its fault. If proven
guilty and included in a prohibited object, it can be confiscated to be destroyed or utilized for
the benefit of the state.

Handling of foreign vessels must follow legal proceedings, pending court decisions,
whether confiscated, auctioned, destroyed or returned to their owners. The problem of
shipbuilding also has the potential to cause a reaction among neighboring countries. One of
them is Malaysia which questioned the Indonesian government's policies. This is because
both countries, Indonesia and Malaysia, have signed an MoU (Memorandum of
Undersanding) on January 27, 2012.

In the explanation of Article 69 paragraph (4) it is stated that the intended initial
evidence is the initial evidence to suspect the existence of a criminal offense in the fishery
sector by foreign-flagged fishing vessels, for example foreign-flag fishing vessels do not have
SIPI and SIKPI, and obviously catch and / or transport fish when entering the territory of the
Republic of Indonesia fisheries management. In practice in the field, SIPI and SIKPI have
never been issued for foreign-flagged vessels, so it is very difficult for investigators to prove
sufficient initial evidence of foreign-flagged vessels suspected of committing a criminal
offense in the fishery sector, unless the fishermen investigator or supervisor is convinced that
the vessel Foreign-flagged fisheries actually commit criminal acts in the fisheries sector and
there are already bilateral agreements between Indonesia and foreign ship flags, so that they
can sink or burn in order to provide a deterrent effect to the perpetrators of illegal fishing in
the increasing number of Indonesia.

However, the author argues that regarding foreign vessels carrying out theft in the
territory of the Indonesian Exclusive Economic Zone (ZEEI), sinking efforts cannot be
carried out, because Indonesia only has the authority to exploit natural resources within the
ZEEI region. According to the 1982 UNCLOS there are clear provisions regarding this
matter, in accordance with the laws that apply to each zone or region. In Article 73, for
example, UNCLOS contains rules regarding the enforcement of coastal laws.

The aim of creating a deterrent effect by sinking foreign fishing vessels is quite bold
because it reflects the firmness of the government's attitude in realizing sustainable
fisheries and responsible fisheries. In handling cases like this, a careful attitude is needed
from the government before making a plan to sink foreign vessels suspected of committing
illegal fishing in Indonesian waters, because there are international legal principles that apply
in dealing with lawbreakers in territorial waters ZEEI. Therefore, efforts to regulate ship
sinking must be studied more thoroughly and wisely. For this reason, the formulation of this
regulation needs to involve international legal experts, especially those who study
international marine law.

This meaning that the legal consequences of law enforcement in the fisheries
sector through the mechanism of sinking foreign vessels that carry out fisheries crimes
in Indonesian waters when linked to UNCLOS 1982, so far there have been no negative
consequences experienced by Indonesia due to such decisive actions, this is because
internationally TUU fishing has become a common enemy and the decisive action to sink the
ship is the implementation of the legal sovereignty of the Republic of Indonesia.

3. Legal Effects of Law Enforcement Through the Sinking of Foreign

Vessel Mekansime Who Committed Crime in Indonesian Water Fisheries

Associated with UNCLOS 1982

The sinking of foreign ships that carry out illegal fishing in Indonesian waters is part

of law enforcement in the fisheries sector. After going through several changes, the Fisheries
Law has authorized investigators to carry out acts of sinking foreign-flagged vessels if there is
sufficient initial evidence or there is a belief that fisheries investigators / supervisors have
actually carried out fishing crimes.
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The sinking of foreign-flagged vessels certainly has legal implications for the
perpetrators. Actors in fisheries criminal acts can be divided into 2 (two), namely judicial
ABK actors such as Masters and Machine Room Heads, while other crew members besides
Master and Machine Room Heads include non-Judicial crews. Thus, the party that can be
asked for criminal liability for alleged fisheries is the Master and the Head of the Machine
Room, while the non-Judiciary crews can be sent back to their home country through the local
immigration office after being given a proper security deposit or other form of guarantee.

Another implication of sinking foreign-flagged vessels suspected of committing
fisheries in Indonesian waters, there is a gap for Indonesia to be sued by foreign ship
owners, if it turns out that the ship's owners are not necessarily involved in the practice of
illegal fishing. This means that the ship used to illegally fish in Indonesian waters does not
necessarily belong to the perpetrator, it could be a rented vessel.

As previously explained, fisheries crime is divided into two, namely crime and
violation. In relation to sinking foreign-flagged vessels carrying out illegal fishing activities in
the Indonesian territory when referring to the provisions of the Fisheries Act, this can be
justified in accordance with Article 69 paragraph (4).According to the KKP, this form of
sinking foreign ships can be done to protect natural resources in the ZEEI region.

However, the author argues that regarding foreign vessels carrying out theft in the
territory of the Indonesian Exclusive Economic Zone (ZEEI), sinking efforts cannot be
carried out, because Indonesia only has the authority to exploit natural resources within the
ZEEI region. According to the 1982 UNCLOS there are clear provisions regarding this
matter, in accordance with the laws that apply to each zone or region. In Article 73, for
example, UNCLOS contains rules regarding the enforcement of coastal laws.

There are at least four things that must be considered by every coastal state in
carrying out law enforcement as stated in Article 73 UNCLOS:

1. Coastal countries can, in exercising their sovereign rights to carry out exploration,
exploitation, conservation and management of biological resources in exclusive
economic zones, take such actions, including boarding ships, examining, arresting and
carrying out judicial processes, as needed to guarantee compliance with laws and
regulations. stipulated in accordance with the provisions of this Convention.

2. Captured ships and their crew must be released immediately after being given a proper
security deposit or other form of guarantee.

3. Coastal State penalties imposed on violations of fisheries legislation in exclusive
economic zones may not include confinement, if there is no reverse agreement between
the States concerned, or any other form of corporal punishment.

In the case of the capture or detention of a foreign coastal State vessel, it must
immediately notify the flag State, through the appropriate channel, regarding the actions
taken and regarding each sentence which is then dropped.

The aim of creating a deterrent effect by sinking foreign fishing vessels is quite bold
because it reflects the firmness of the government's attitude in realizing sustainable
fisheries and responsible fisheries. In handling cases like this, a careful attitude is needed
from the government before making a plan to sink foreign vessels suspected of committing
illegal fishing in Indonesian waters, because there are international legal principles that apply
in dealing with lawbreakers in territorial waters ZEEI. Therefore, efforts to regulate ship
sinking must be studied more thoroughly and wisely. For this reason, the formulation of this
regulation needs to involve international legal experts, especially those who are concerned
with international marine law.

According to explanation above that law consequence of law enforcement in the field
of fisheries through the mechanism sinking of foreigners who committed the crime of
fisheries in the waters of Indonesia if linked to UNCLOS in 1982, so far there is no negative
consequences experienced by Indonesia as a result of affirmative action are, this is because
Internationally, IUU fishing has become a common enemy and the decisive action to sink the
ship is the implementation of the rule of law of the Republic of Indonesia.
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C. CONCLUSION
Based on the descriptions in the previous chapters, the following conclusions are
obtained:

1. Investigator can perform law enforcement in the field of fisheries through the mechanism
of sinking through two (2) ways , namely the drowning directly in the middle of the sea
pursuant to Article 69 paragraph (4) of the Law of Fisheries and charter joint agreement
between DG, Police PSDKP, the Navy and the Police when the ship conduct dangerous
maneuvers and / or skipper / ABK to fight violence and through court approval efforts
(Article 76 A of the Fisheries Act) and court decisions that have legal powers
(incraht). Law enforcement of fisheries crime has not run optimally because there has
been no community participation involved in supporting the eradication of
IUU Fishing and there are still differences of views in terms of sinking ships and burning
foreign vessels between PSDKP, National Police and the Navy related to sufficient initial
evidence . This is not in line with Lawrence M. Friedman's theory, which emphasizes
that law enforcement depends on the substance of the law, legal structure / legal
institutions and legal culture.

2. So far there have been no negative consequences experienced by Indonesia due to such
decisive actions, this is because internationally TUU fishing has become a common
enemy and the decisive action to sink the ship is the implementation of the rule of law of
the Republic of Indonesia.
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ABSTRACT

Legal awareness is the awareness to act and behave in accordance with the provisions of the
law. Community legal awareness is a kind of bridge that connects legal regulations with the
legal behavior of community members. This paper explores building community legal
awareness in orderly marriage registration with a focus on discussing strategic issues and
what efforts can be done in building community legal awareness in realizing orderly marriage
registration by involving the role of Family Welfare Empowerment Association (PKK).
Through a qualitative approach with socio legal methods research results obtained, that
fostering community legal awareness in fulfilling marriage registration can be done by
fostering law-aware family groups within the PKK to change the shape of community
behavior based on the thought of the importance of marriage registration to provide legal
certainty and justice. Strategies that need to be carried out in developing the legal awareness
of the community through legal counseling with persuasive and motivational methods, as well
as participatory methods, through the formation of cadarkum groups in the PKK.

Keywords: Public legal awareness, marriage registration, PKK

INTRODUCTION

The law essentially functions as a guide to people's lives, so that the laws in force in
the community can be effective. Zudan Arif Fakrulloh, revealed that the use of law is actually
a process of maximizing the ability of law to bring results and benefits in accordance with the
stated objectives. Thus, effective law is a law that has the ability to carry out their duties
properly. Utilization of law also means an effort to function optimally "facilities" that have
been legitimized in the regulations / laws. Thus, the use of law is an effort carried out by the
bureau and the people subject to the law to jointly function the law optimally (Fakrulloh,
2004).

In order to better understand issues relating to law, the law should be seen as a
system. Understanding of law as a system, suggests that the legal problems faced are very
complex. On the one hand, the law is seen as a system of values which is entirely covered by
a basic norm (grundnorm), where the basic norm is used as a basis as well as guiding law
enforcement. While from another perspective, law is part of the social environment. Thus, law
is one of the subsystems among other social subsystems, such as social, cultural, political and
economic. That means, the law cannot be separated from the community as the basis of its
work. Here it appears that law is between the world of values or the world of ideas and the
world of everyday reality.
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Ubi societes, ibi ius, which means "where there is a community, there is a law" The
phrase might be explained that in society there are always rules governing, human relations
with each other in order to meet the interests or needs his life.(Setiawati, 2019)

Society and order are two things that are very closely related, it can even be said as
two sides of one coin. It is difficult to say that there is a society without order, regardless of
quality. Order in society is jointly created by various institutions together, such as law and
tradition. Therefore, in society there are also various kinds of norms, each of which
contributes to creating that order.

Today, people's views on the law are very alarming. The impact of principled society
is better to avoid the law than to enter the circle of the process of solving legal problems.
There is a negative stigma from the community towards the implementation of the law, which
often creates dissatisfaction, even further choosing shortcuts by breaking the law. This
condition is caused by none other than the unfavorable operation of the law in the community,
due to the high deviations, abuse of authority and the presence of conflict of interest in legal
development. The law, which should work to uphold justice, has shifted into a tool of
legitimacy for various power interest groups. In effect, the image and understanding received
by the community about law, is not authoritative law, but rather a weak legal reality, which is
unable to do much in upholding justice and defending the interests of society.

Responding to this reality, it is necessary to build efforts to increase public legal
awareness through building attitudes of community legal culture. Lawrence M. Friedman
explained, that according to anthropologists, culture does not merely mean a collection of
forms of behavior and thought that are independent of each other but culture is interpreted as
a category of values so that it includes all social values related to law, the following attitudes
that affect its work law but which is not the result of deduction from substance and structure.
So that includes respect or disrespect for the law, the willingness of people to use the court or
not use the court for choosing informal ways to resolve a dispute. Thus what is meant by legal
culture is human attitude towards law and the legal system of beliefs, values, thoughts and
expectations.

To act or behave in accordance with the provisions of the law, it is necessary to have
legal awareness from the community, because this factor is a bridge that connects legal
regulations with the behavior of community members. Law society's awareness, by Lawrence
M. Friedman, is closely related to the problem of legal culture. What is meant by legal culture
here is in the form of the values, views and attitudes that influence the working of the
law.(Setiawati, 2019)

As is the case with community legal awareness in obeying the importance of marriage
registration. Marriage registration is an urgent matter, even an administrative requirement that
must be done. The aim is that the marriage is clear and becomes evidence that the marriage
has taken place, both for the person concerned, the families of both parties, others, and for the
community because the marriage event can be read in an official letter and in a deliberately
prepared list for that, so that at any time can be used, especially as authentic written evidence.
With the existence of the evidence, then legally it can be prevented from occurring another
act. Thus, it can be said that although the provisions of marriage registration are only
administrative requirements, these provisions have a considerable influence on other

administrative provisions, particularly those relating to legal events and actions.(Mustika,
2003)
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As for the legal consequences that arise if a marriage is not recorded by an authorized
official, then it is considered that no legal event has ever been called a marriage. Children
born in marriages that are not registered only have a civil relationship with the mother who
gave birth to her and her family while the civil relationship with her father does not exist, as
mentioned in Articles 42 and 43 of Law No. 1 of 1974 that a legitimate child is a child born in
or as a result of a legal marriage, and children born outside of marriage only have a civil
relationship with his mother and his mother's family. A further consequence of unregistered
marriages is that neither the wife nor children born of the marriage have the right to claim a
living or inheritance from their father. As a result of a marriage that is not registered will give
the position of a woman (wife) increasingly weak, where the wife and children born are not
getting legal certainty and the loss of rights arising in the marriage (Medaline, 2017)

However, in reality, there are still communities, especially married couples who have been
married according to their religion and or beliefs, but have not recorded their marriages as
required by the Marriage Law or the Law governing Population Administration, so strategic
efforts are needed to build community legal awareness about the meaning the importance of
marriage registration.

A. THE PROBLEM

The problem discussed in this study is what strategies and efforts can be made through
involving the role of Family Welfare Empowerment Association (PKK) in building
community legal awareness in order to realize orderly marriage registration?

B. METHOD

This research was written using the sociological method (socio-legal research) with a
qualitative approach. The research specifications used are descriptive. meaning in providing a
description of the phenomena that are carried out in accordance with the research method.
The facts are illustrated with an interpretation from an emic and ethic perspective one after
another and continuing.

Data collected in the form of primary data, which is done using interviews and
secondary data, which is done through library research (library research) of legislation,
documents or notes, literature, and research results relating to this research

The sampling method used was purposive sampling, namely the purpose of sampling,
because the samples needed in this study must have certain characteristics in accordance with
the objectives of the study. Based on the sampling technique above, the most urgent sample
selection system to use is Snow ball sampling, which is selecting (determining) one of the
samples as initial informants and then rolling. Like a snowball to follow-up and new samples
will end up in a sample / informant that does not bring up new variants, and in this study, each
1 (one) initial informant is chosen. The focus of the study was conducted in Malikian Village,
Mempawah Hilir District, Mempawah District, West Kalimantan.

D. DISCUSSION AND ANALYSIS

D.1. Fostering Culture and Public Law Awareness

Fostering legal awareness is a demand for social reform that is currently a concern of
the government and promoted in various development efforts. Thus, the establishment of a
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new legal regulation will become a reality if it is supported by the existence of legal
awareness from all citizens. Awareness of the application of the law is the basis of the
implementation of the law itself

Legal awareness here is the awareness to act in accordance with legal provisions.
Community legal awareness is a kind of bridge that connects legal regulations with the legal
behavior of community members. L.M.Friedman, in Achmad Ali's book, Legal Deterioration
in Indonesia said that it is more inclined to call it part of "legal culture", namely values,
attitudes that influence the operation of law(As, 2018).

Paul Scholten said that legal awareness is an awareness or values contained in human
beings about the laws that exist in humans or about the law that is expected to exist. Actually
what is emphasized are values about the function of law and not a legal evaluation of concrete
events in the society concerned (Kuncorowati, 2009)

Legal awareness is an abstract conception in human beings, about harmony between
order and order as desired or appropriate. Legal awareness is often associated with legal
compliance, legal formation, and legal effectiveness. Legal awareness is an awareness of the
values found in humans about existing law. Legal awareness is related to legal compliance,
the thing that distinguishes it is that in legal compliance there is a fear of sanctions.(Rosana,
2014)

Sudikno Mertokusumo also has an opinion on Legal Awareness, which means
awareness about what we should do or do or which we should not do or do especially with
others. This means awareness of our respective legal obligations towards others.(Rosana,
2014)

Community Law Awareness is a value that lives in the community in the form of
community understanding and obedience or compliance with applicable legal norms and
regulations. Community legal awareness is also an output from the process of legal
counseling activities that is characterized by a sense of respect for the law, through practice in
the field, only ways or techniques of legal counseling that are communicative and able to
touch the conscience of the community to respect the law, which can run effectively to cause
legal awareness of the community. The choice of people to behave and act according to what
the law wants is strongly influenced by the morals and character of the community, because
the law is never separated from its social environment.(Puslitbang Hukum, BPHN, 2018)

In the process of working the law every member of the community is seen as a legal
adresat. , Chamblis and Seidman, said that the legal adresat is a "role occupant”, and as a
role holder he is expected by law to meet certain expectations as stated in the legislation. As
such, community members are expected to fulfill the written role in the regulations. (For
example, members of the community who are going to get married for example, he is
expected to fulfill certain actions, such as that his marriage is legally registered)(As, 2018)

In fact, the growth of public legal awareness is strongly influenced by the workings of
various factors and forces. In this case, that the action that will be carried out by citizens in
response to legal regulations is very dependent on the contents of the legal norms themselves,
the sanctions, the activities of law enforcers as well as all estra-juridical factors working on
him.
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Therefore, there is a need for efforts towards fostering legal awareness in the
community. The formation should be oriented towards efforts to instill, promote and
institutionalize the values that underlie the rule of law. For this reason, it is necessary to pay
attention to the issue of legal communication, along with the dissemination of legislation so
that members of the community can be known as targets of the legal regulation. And the said
legal communication effort can be carried out through Legal Education

D.2. Legal Education as a Means to Increase Community Legal Awareness

Legal education is essentially a policy to develop a legal culture in all walks of life to
create legal awareness and compliance in the context of the rule of law and the establishment
of the rule of law.

The implementation of legal education is an inseparable element of the application of
the principle of legal fiction which states that "everyone is considered to know the law". The
application of the principle of legal fiction without the support of good legal socialization can
result in the protection of the community itself because the community can be trapped in
violations that may not know and will.(Puslitbang Hukum, BPHN, 2018)

Legal counseling activities are carried out in various forms, including Lectures,
Discussions; Legal Conscious Gathering; Exhibition; Simulation; Law-aware Family
Competition; Legal Consultation; Interactive Dialogue; Radio interview; Stage Performance;
Theatrical; Soap opera; Fragment; Film; Banner; Brochure Poster; Leaflet; Booklet;
Billboards; Newspaper; Magazines and other forms.

Legal outreach or dissemination (either by state institutions, the government or the
public) can be a good and effective effort to respond to the legal culture among the people.
Public participation is mostly driven by legal awareness to do legal or illegal, obey the law or
not obey the law. The first gate to enter the joints of public participation depends on the
acquisition of information and the acquisition of information depends one of which is legal
counseling. Understanding the law which says that ignorance in law (legal fictie) is not a
justification reason cannot be applied just like that in the context of public legal knowledge
education.

Legal socialization that focuses on the values contained in a rule of law is far more
effective in shaping the legal culture and community adherence to the law itself. Government
policies in the matter of having to register marriages for example, are carried out by providing
an illustration that the registration of marriages is intended to provide legal certainty and
protection related to the legality of marriages according to the law as well as recognition of
the legal relationship between the parties bound in the marital cords, not merely describing
fines will be imposed on violators if they do not register the marriage. Personal approach will
hit better than the material approach.

Prioritizing sanctions that are often used in a legal counseling activity is the same as
the way of occupation with aspects of scaring the people and it is not effective. Fear of
sanctions allows people to obey the law, but not necessarily people will obey the law as a
form of legal awareness. Thus, legal counseling must be carried out by carrying out the
purpose and at the same time its character, namely the law provides benefits to individuals on
the central issue of law, namely justice. Even if the dimension of justice is to be raised as a
central issue, propriety as a value in society must take precedence.
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D.3. Empirical Facts The Implementation of Marriage Registration in Malikian Village,
Mempawah Hilir District of Mempawah Regency

Malikian Village is one of the villages in Mempawah Hilir sub-district, Mempawah
Regency, West Kalimantan, Indonesia with a total area of 1,396.01 Ha. with a total of 8
hamlets, and the border of the northern boundary region with semudun village, turmeric river
district, the southern border with the village of Sengkubang, the subdistrict downstream to the
east, and the intoxicated village, Sadaniang district, the western border with the Natuna Sea.
The total population is 3235 people, namely 1606 men, 1629 women, and there are 896
households.

The reality found in the community in Malikian Village, Mempawah Hilir Subdistrict
Mempawah District there are still many married couples who have not yet registered their
marriage, even each of them has been blessed with children. At the time of the study, no
definitive data was found on how many people in the village had not registered their
marriage. However, information obtained from the Management Board of the Family
Empowerment Empowerment Team (TP-PKK) of West Kalimantan Province who had
conducted training related to population administration, including data collection on residents
who are married but have not yet registered marriage in 2016, recorded a number of 92
families of married couples.

The fact that there are still people who have not registered their marriages shows the
fact that compliance and legal compliance are still low in realizing orderly population
administration. Factors influencing this matter were revealed, among others, in essence the
community knew about the legal provisions for registering their marriage, but this was not
done due to the disorderly population administration, such as when they were going to marry
there were spouses who did not have an Identity Card and / or other administration, so they
just married in a religious manner, and in the end did not want to deal with the population
administration mechanism. Such reality shows that legal compliance has not been applied in
the case of marriage registration which is influenced by the permissive attitude of the legal
culture of society.

According to Lawrence M. Friedman, for the purposes of analysis, the legal system
that operates can be regarded as something that contains three components. The first
component is the structural component, which is the parts that move in a mechanism. The
second component is the substance, that is, the actual results issued by the legal system. The
structure and substance is actually what is generally called the legal system. The third
component is in the form of legal culture which is the attitude of humans towards law and the
legal-belief system, the value of their thoughts and expectations. In other words, the legal
culture of the mind social and social forces that determine how law is used, avoided or
abused. Without legal culture, the legal system itself is helpless, like dead fish lying in a
basket, and not like living fish swimming in the sea. Thus the so-called legal culture is the
whole factors that determine how the legal system obtains an appropriate and acceptable place
within the cultural framework of society (As, 2017)

Legal culture according to Satjipto Rahardjo is the values and attitudes of the
community that can influence the operation of law. This discussion of the attitudes and values
of the community is the most difficult issue. Its abstract nature is a distinguishing
characteristic of structure and substance. Efforts to understand the law of a nation in full are
not only made through observations of the formal system, but also to the legal culture. Legal
culture according to Satjipto Rahardjo is a kind of force that drives the operation of law(As,
2017)
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D.4. Strategies and Efforts to Build Public Law Awareness in Marriage Registration
through the Family Welfare Empowerment Association Movement

Soerjono Soekanto explores the attainment of the objective of the law, namely to
create harmony between order and peace, which will be achieved, among others, if there is a
strong tendency and the fact that the law is obeyed by the majority of citizens and their
leaders. High and low degrees of compliance with positive written law, among others
determined by the level of legal awareness based on the following factors(Soekanto, n.d.) :

Knowledge of regulations;
Knowledge of the contents of the regulations;
Attitudes towards regulations;

=

Actions that comply with regulations

Further explanation of Soerjono Soekanto's opinion above can be explained that legal
awareness in the community is not a one-time process, but rather a series of processes that
occur step by step as follows (Rosana, 2014):

1. Stage of legal knowledge In this case, it is a person's knowledge regarding certain
behaviorsregulated by written law, namely what is prohibited or what is permitted

2. The stage of understanding the law What is meant is that a number of information a person
has about the contents of the legal rules (written), namely regarding the contents, objectives,
and benefits of the regulation.

3. Stage of legal attitude (legal attitude) Is a tendency to accept or reject the law because of
the appreciation or conviction that the law is beneficial or not beneficial to human life. In this
case there is already an element of appreciation for the rule of law.

4. Stage of Legal Behavior Pattern What is meant is about whether or not a rule of law applies
in society. If a rule of law applies, the extent to which it applies and the extent to which the
community complies.

Related to the fact that there are still people in Malikian Village, Mempawah Hilir
District, Mempawah District and other broader communities who have not complied with
registering their marriages are more influenced by the low understanding of the importance of
the registration of marriage in the eyes of the law, so that attitudes and patterns of legal
behavior also affect the tendency to disobey the rules the law referred to, then of course
strategic steps are needed and efforts to encourage the orderly realization of the registration of
the marriage.

One of the efforts in developing and creating a legal culture in society as described
above is through legal education in general to all levels of society in the form of legal
counseling.

Actually, the influence of legal education on increasing public legal awareness is only
one component, meaning that many factors determine the level of legal awareness in the
community. Related to the influence of legal education on increasing public legal awareness,
there are many factors that can influence it, because community legal awareness is the process
of mental maturity (psychic process) of a person psychologically, so the community must be
constantly reminded of someone's rights and obligations towards the law. Legal counseling
will be able to increase public legal awareness if the frequency is continuously improved by
involving legal counselers whose task is to disseminate legal information and be supported by
adequate facilities and facilities supported by community participation and
involvement.(Puslitbang Hukum, BPHN, 2018)
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The influence of legal education on community legal awareness can be seen by
increasing understanding / knowledge of the community's law on the law so that legal
counseling can change attitudes / behavior and create legal awareness for the community.
Other influences from legal counseling activities to the community are with legal knowledge,
the community can avoid things that are in conflict with existing rules, can know the rights
and obligations in the nation and society, understand sanctions for violating the law,
understand things that can be done in Public. Finally, the community will never deal with
legal issues

The strategic step of the legal counseling activity referred to can be done through
increasing the role of Family Welfare Empowerment Association (PKK). Family Welfare
Empowerment Association (PKK) as a social organization which is a national movement for
family development, based on Pancasila and the 1945 Constitution and devoted to God
Almighty, carrying out continuous and continuous activities to gather, move and foster the
community by implementing the 10 Basic Programs ( PKK) with the target of the family as
the smallest unit in society to create a prosperous family that always lives in an atmosphere of
peace, order, peace, prosperity and prosperity in the ties of the Unitary Republic of
Indonesia(Anshar, 2017)

Empowerment of Family Welfare is Community-based education is an embodiment
of the democratization of education through the expansion of educational services for the
benefit of the community. Empowerment is the concept we use most often in better direction
regulation, efforts to understand a concept well are the first step in a development program
that well.(Anshar, 2017)

PKK that recruits members to the lower levels of society is expected to be able to
bring a prosperous family condition, namely a family that is able to meet basic human needs
both materially, socially, mentally and spiritually as well as a empowered family that is a
family that lives prosperously, progressively and independently.(Handayani, n.d.) Likewise,
in terms of fostering community legal awareness, enhancing the role of the PKK through the
development of a legal awareness family group formed through its cadres is very strategic to
disseminate and provide legal education to the community up to the village of the importance
of marriage registration that can provide legal protection and certainty for the community,
until finally the administration of marriage registration is realized.

Through the development of law-aware family groups formed by the PKK starting from
the village PKK to the PKK Regency / City, it is expected that the importance of marriage
registration can be known and understood by all levels of society, to form attitudes and
behavior according to the law, because through cadarkum groups formed in these villages can
be carried out by conducting routine legal counseling through motivational, persuasive and
participatory legal counseling methods.

The motivational counseling method, is a counseling method by providing
understanding and invitations and messages, based on the awareness of the importance of
marriage registration to provide legal certainty and legal protection for husbands and wives
who will bind themselves in the marriage rope. While the method of persuasive counseling, is
where there is always a strong relationship based on mutual understanding and mutual
assistance and support between extension workers and target communities. And participatory
extension methods, can be done by always placing the target community as active subjects /
actors.
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C. CLOSING

That the reality is that there are still people who have not recorded their marriages, so
the population administration has not been effective. In order to streamline the orderly
registration of marriages in question it is necessary to make efforts and strategic steps to build
legal awareness of the people.

Building community legal awareness is very important to be done in order to form
legal knowledge, legal understanding and community attitudes and behavior in accordance
with the law. Strategic steps to build community legal awareness can be done through
increasing the role of Family Welfare Empowerment Association (PKK), which are social
organizations ranging from the central level to the village and family. The effort is through
the development of law-aware family groups formed from village PKK cadres, then given a
gradual and ongoing coaching through legal awareness meetings and legal counseling with
counseling methods in a motivational, persuasive and participatory legal counseling method.
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ABSTRACT

Traditional cultural expressions held by the state were regulated in Law Number 28 on 2014
considering Copyright. This regulation states that state is obliged to inventory, preserve, and
maintain traditional cultural expressions by paying attention to the values that live in society.
One form of traditional cultural expression protected by the state is corak insang motif fabric
which until now can still maintain its existence in society. The problem in this research is how
the efforts of Pontianak City Government in maintaining corak insang motif fabric in order to
continue exist in the Pontianak City community. This study is a normative juridical research,
where the data used in this study is secondary data in the form of books, legislation,
documents and other writings relating to the problems under investigation. Based on the
results of the study revealed that Songket weaving crafts as part of the current traditional
knowledge that holds and controls is the state according to Copyright Law. However, the
protection given from the legislation of Intellectual Property Rights has not been able to fully
provide such protection because Intellectual Property Rights are only able to protect their
economic rights, unable to protect the moral rights of the owner or creator of the work and the
role of the government in protecting the craft of "Corak Insang" woven fabric, how the
government currently involves relevant stakeholders such as the Office of Culture, Tourism,
Industry, Social Institutions and socializing in the form of programs that can be felt by the
community.

Keywords: Intellectual Property Rights, Corak Insang.

A. Background

Cultural diversity is a certainty in Indonesia. Cultural diversity in Indonesia is
something that cannot be denied of its existence, and historically Indonesia departed from
cultural diversity. In the context of understanding plural society, in addition to the culture of
ethnic groups, Indonesia also consists of a variety of regional cultures that are territorial
which is a meeting of the various cultures of ethnic groups in the area. One of Indonesia's
cultural heritage is the diversity of traditional woven fabrics. Traditional weaving crafts have
existed since prehistoric times, especially in rural areas of Kalimantan and Sulawesi.
Traditional weaving began to develop after the entry of traders from India and Arabia who
brought woven fabrics to Indonesia, especially coastal communities, one of which is
Pontianak City, the capital of West Kalimantan province, and also known as the Equatorial
City because it is crossed by the equator. The people of Pontianak City are known as Malay
people who are full of wealth and culture. One element of Malay culture is weaving which
has so far been in line with human needs for clothing and other needs. Various patterns and
motifs, one of which is the typical fabric of Pontianak City "Corak Insang". The history of the
development of Pontianak Malay weaving known as the “Corak Insang” Weaving Fabric,
goes hand in hand with the greatness and glory of the Sultanate of Kadriyah or the glory of
the Pontianak Malay Kingdom.

During the Pontianak kingdom or Kadriah kingdom which began from 1771 until
1950. During those times, the greatness and glory of the Malay weaving activities in Malay
society took place with lively. And until now, there are many types of high-quality fabric
motifs. This old motif has been known since the reign of Sultan Syarif Abdurrahman Alkadri.
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In West Kalimantan itself, in general the Pontianak Malay community has its own
characteristics in the field of weaving compared to other Malay communities, the Pontianak
Malay community has a weaving craft known as the Weaving Fabric “Corak Insang”. This
type of weaving generally does not use gold thread raw material. This woven model actually
has similarities with Cual Weaving from Sambas, where the difference lies in its motives
only.

Weaving Fabric Patterns Insang is an intellectual property produced by the Malay
community from Pontianak City. Weaving Fabric “Corak Insang” is an intellectual property
produced by the Malay community from Pontianak City. So that the “Corak Insang” fabric
can be said to be a mandatory copyright or must be protected in the art of motifs, but this is
not yet optimal because not all “Corak Insang” motifs have been made or have been protected
by the government especially the Pontianak City Government. Based on the description
above, the writer is interested in conducting research and discussing the problem in the form
of scientific writing, title: “LEGAL PROTECTION OF CORAK INSANG MOTIF FABRIC
AS A TRADITIONAL CULTURAL HERITAGE IN PONTIANAK CITY”

B. Problem Formulation

Based on the background of the above research, the problems in this study are as
follows : How is the effort of the Pontianak city government to protect the “Corak Insang”
woven fabric craft to keep the existence in the Pontianak city community?

C. Research Method

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[2] Secondary data used in this study include
legislation relating to copyright law, documents and writings relating to the cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

D. Discussion
1. Legal Protection of “Corak Insang” Weaving Patterns According to Indonesian
Intellectual Property Rights Law

“Corak Insang” woven fabric in the city of Pontianak is a form of traditional
knowledge that is still preserved until now that should have received clear protection from a
legal perspective. According to Setiono, legal protection is an act or effort to protect the
community from arbitrary acts by the authorities that are not in accordance with the rule of
law, to realize orderliness so as to enable humans to enjoy their dignity as human beings.'
According to Peter Mahmud Marzuki, stated legal protection can be divided into two,
namely”:

a. Preventive protection is protection provided by the government with the aim to prevent
before the occurrence of violations and repressive legal protection. Repressive legal
protection is the final protection in the form of sanctions such as fines, imprisonment, and
additional punishment given if a dispute or violation has occurred.

! Setiono, Rule of Law, Surakarta: Magister Ilmu Hukum Program, Pasca Sarjana Universitas Sebelas Maret,
2004, page 3.
2 Peter Mahmud Maezuki, Pengantar Ilmu Hukum, (Jakarta: Kencana Prenda Media Grup, 2009). Page 157.
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b. Legal protection of traditional knowledge is very important as an effort to be able to
protect and maintain while at the same time giving appreciation to the people who
continue to preserve culture so that it can be passed on to the next generation. One of the
aims of protecting traditional knowledge is to ensure the benefit sharing of knowledge
owners.

Sasmini stated that the importance of traditional knowledge and traditional cultural
expression is protected. Because in traditional knowledge and traditional cultural expression it
has characteristics and uniqueness, so it needs to be developed.’

Protection of traditional knowledge is to provide justice, conservation, preservation of
cultural and traditional practices, prevention of seizure by parties who are not entitled to the
components of traditional knowledge and the development of the use of the interests of
traditional knowledge.*

Therefore, “Corak Insang” woven fabric craft as traditional knowledge of Pontianak
people is very necessary to get protection to spur people to further improve themselves in
terms of preserving and maintaining cultural heritage that is passed down from generation to
generation so that no arbitrary acts are carried out by other parties.

Traditional knowledge is defined as knowledge based on the teaching or experience
of previous societies which is passed down from generation to generation. According to
Mutia Septarina from the Faculty of Law at the Islamic University of Kalimantan, an issue
that is currently being interesting and is developing within the scope of Intellectual Property
Rights studies is legal protection of intellectual property generated by indigenous or
traditional communities. Which is one of the results of the intellectual property of indigenous
peoples or traditional community traditions is the traditional knowledge system.’

According to Muhammad Djumhana, there are three important issue positions
regarding the relationship between traditional knowledge and Intellectual Property Rights
law, first, The Public Domain Position which states that traditional knowledge must be a
public property that can be enjoyed by all residents of the world. This position is against
businesses that want to make traditional knowledge a commodity.

Therefore, they do not agree that the creation of Intellectual Property Rights is more
concerned with protecting the rights of individuals so that it is a way that will damage
institutions with traditional structures in Traditional Knowledge.” Second, Appropriation
Position which supports the exclusive ownership of traditional knowledge by an institution or
agency to be able to determine its use for commercial and other uses. In other words, they
assume that traditional knowledge must be made into a commodity and make Intellectual
Property Rights an important matter.® Third, The Moral Right Position which states that
traditional knowledge rights holders must be protected and given rights in the form of full
ownership and can prevent or oppose the claims of beneficiaries or users of traditional
knowledge holders can be generated but only by the right holders.’

Furthermore, according to Yeni Eta, the most elegant way out in optimizing the
protection of cultural products from foreign parties is to seek legal protection in accordance
with sui generis, outside the conventionally applicable Intellectual Property Rights system.
Protection of Intellectual Property Rights that are individualized is indeed not fully applicable
and generalized to intellectual property rights that are communal.

3 Sasmini, Traditional Knowledge dan Upaya Perlindungannya di Indonesia, Artikel Umum, Previous Post, 2015,
page 45.

4 Ibid.

5> Muthia Septarina, Perlindungan Hukum Pengetahuan Tradisional Dalam Konsep Hukum Kekayaan Intelektual,
Jurnal, Fakultas Hukum Universitas Islam Kalimantan, 2016, Page 46.

¢ Muhammad Djumhana, Pekembangan Doktrin dan Teori Perlindungan Hak Kekayaan Intelektual, Bandung, PT
Citra Aditya Bakti, 2006, page 56.

7 Ibid.

8 Ibid.

% Ibid.
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The distribution of profits and the distribution of benefits to [PRs communally are
less likely to be applied in protecting IPs individually. However, it is very important to
analyze more deeply whether the rules of traditional knowledge laws that are sui generis in
the Draft Law on Traditional Knowledge and Traditional Cultural Expressions later when
applicable and applied. So, later when enacted and implemented it is expected to be better at
providing legal protection and economic, social and cultural benefits for traditional
communities in particular and the Indonesian people in general.'’

Furthermore, according to Rohani, there is a different concept between traditional
knowledge and other intellectual works, namely that traditional knowledge is a form of
intellectual work that grows and develops from within a communal society. The concept in
IPR is individual ownership rights. Although Article 10 paragraphs (1) and (2) of the
Constitution stipulate that:

1. The State holds the Copyright for prehistoric relics, history, and other national cultural
objects.

2. The state holds the copyrights over folklore and the products of the people's culture which
are shared property such as saga stories, fairy tales, legends, chronicles, songs, handicrafts,
choreography, dances, calligraphy, and other works of art.'" Traditional cultural expressions
held by the state are regulated in Law No. 28 of 2014 concerning Copyright. This regulation
states that the state is obliged to inventory, preserve, and maintain the expression of
traditional culture by paying attention to the values that live and develop in society, one of
which is the expression of traditional culture protected by the state is a “Corak Insang” pattern
fabric which until now can still maintain its existence in society.

2. The Role of Pontianak City Government in Protecting Corak Insang Weaving Fabric
Crafts According to Indonesian Intellectual Property Rights Law

According to Bayangsari Wedhatami and Budi Santoso stated that in the era of
regional autonomy, the role of regional governments in managing traditional culture as
regional intellectual assets became open in line with the enactment of Law Number 32 of
2004 concerning regional government article 13 paragraph (1). Law Number 32 of 2004
concerning Regional Government states that:

"Obligatory affairs which are the authority of the provincial regional government are affairs
on a provincial scale that includes planning and control of development and other mandatory
functions mandated by laws and regulations."

This also applies to the City Regency Government as regulated in Article 14
paragraph (1). From these provisions, it can be concluded that the local government has an
important role in managing the potential expression of traditional culture in the area, and it is
hoped that the management can have a positive impact on improving the welfare of the people
in the area concerned.'? Based on the description above, it is clear that the government or
regional government has an active role in protecting traditional knowledge and how the
Regency and City Governments should cooperate more in the field of government affairs so
that the knowledge held by each region can be the basis for the welfare of the community at
large. Furthermore according to Bayangsari Wedhatami and Budi Santoso stated.

In Government Regulation No. 38/2007 concerning the Sharing of Government
Affairs between the Government, Provincial Governments and Regency / City Governments,
which is the implementing regulation of Law No. 32/2004 in article 2 paragraph (4) letter Q,
state that government affairs provincial and district / city areas covering the fields of cultural
and tourism affairs. Furthermore, in Article 7 paragraph (2) letter W states that the mandatory
functions that must be carried out by the provincial and regency/city administrations relating

10 1bid, page 5.

11 Rohani, Op Cit, page 45.

12 Bayangsari Wedhatami, Budi Santoso, Upaya Perlindungan Ekspresi Budaya Tradisional Dengan Pembentukan
Peraturan Daerah, Jurnal, Page 40-41.
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to basic services one of which is culture. Appendix Government Regulation No. 38/2007
distinguishes the division of government affairs in the field of culture and tourism, especially
for the cultural sub-sector into three functions, namely Government affairs, Provincial and
Regency / City Government affairs. The affairs of the cultural sector which are the affairs of
the central government in number 2 are the protection of Intellectual Property Rights in the
field of culture. The provincial government has affairs in terms of implementing national
policies and establishing provincial policies regarding the protection of intellectual property
rights in the cultural field. Whereas for district/city governments, they have affairs in terms of
implementing national/provincial policies and determining district/city policies regarding the
protection of cultural property rights.'

In this case, the Pontianak City Government in protecting the “Corak Insang” woven
fabric crafts which involve several Offices and Social Society Institutions such as the Culture
Office, the Tourism Office, the Industry and Trade Office, and institutions related to the gills
woven fabric copyright by recording. In law number 28 of 2014 concerning Copyright in
article 66 paragraph (1), the procedure for recording copyright is:

1. The recording of the work and related product is submitted by request in writing in the
Indonesian language by the creator, the copyright holder, the owner of the relevant right,
or his proxy to the Minister.

2. The application referred to in paragraph 1 is made electronically and / or electronically by:

a. Stating examples of product creation related matters or substitutes.
b. Attach a statement of copyright ownership and related rights.
c. Pay the fee.

In this case, Pontianak City Government has registered and recorded by related
parties. This determination is carried out to protect and encourage the community to preserve
traditional fabrics. The preservation of traditional cloth is not only the responsibility of the
government, especially the Ministry of Education and Culture but is a shared responsibility.
In an effort to protect these cultural heritages, the Ministry of Education and Culture
encourages the involvement of various parties including the Ministry of Law and Human
Rights, Regional Governments and especially the cultural owner community because the
Ministry of Education and Culture works closely with the Ministry of Law and Human Rights
to protect Intellectual Property Rights, then the Ministry of environment and forests must
ensure the availability of materials standard and rights to customary territories. While in the
downstream region, the preservation of traditional fabrics involves the Ministry of Trade and
the ministry of tourism setting up the market, the Ministry of Industry, Bekraf, and the
Ministry of Cooperatives and SMEs can help to develop Pontianak typical gill woven fabric.
Plus there is a promotion from Pontianak City Dekranasda that continues to improve the
quality of the gill pattern fabric so that it is not inferior to fabric products from other
traditional regions as well as fabrics from abroad. In the 2017 Kriyanusa Exhibition at the
Jakarta Convention Center, the “Corak Insang” pattern fabric was also exhibited not only in
the form of clothing but also in the pattern bag that has been recognized as a product with
creative ideas and received 10 national creative product awards in Surabaya in 2017.

This proves the concern of the Pontianak City Government in protecting the woven
fabric of the "Corak Insang" pattern as a local product and the cultural heritage that lives and
develops in the Pontianak community as the cultural heritage and the typical fabric of
Pontianak. In this case, the Pontianak City community also strives to be able to continue to
protect the "Corak Insang" woven craft by continuing to maintain the arts and culture of
weaving "Corak Insang" woven cloth with the aim of how the weaving craft is maintained
and preserved with local wisdom values handed down from generation to generation so that
thus the promotional activities of the "Corak Insang" woven fabric provide awareness and
concern for the community about the importance of preserving a culture that has potential in
one area.

3 Ibid.
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E. Conclusion

Based on the discussion above shows that the role of the government in protecting the
craft of "Corak Insang" woven fabric, how the government currently involves relevant
stakeholders such as the Office of Culture, Tourism, Industry, Social Institutions and
socializing in the form of programs that can be felt by the community
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ABSTRACT

Violence in education world, both towards the teachers and by the teachers were only a little
bit of some real moral degradation pictures, it occured due to era and techonology were
increasingly growing these days. This condition was an important issue considering
the teacher’s figure in the role of student development, both
intelligent moral and intelligent science. The study revealed non-essential policies importance
to overcome violence in education world neither against or by the teachers in order to realize
the teacher protection. Thorugh a transdiciplinary approach, because to solve these problem
will be examined from sociological, empirical and juridicial aspects. The results proved that
one of the important strategic steps to be taken in minimizing violence against the teachers in
carrying out their profession in order to realize the development of teacher professionalism,
including through non-penal policies, namely forming a forum that can provide protection to
teachers, which is called the Unit Pelayanan Hukum dan Perlindungan Guru/Legal Services
and Teacher Protection Unit (UPHPG).

Keywords: Violence against teachers, non penal policy
A. INTRODUCTION

Education was a conscious and planned effort to create an atmosphere of learning
process so students actively could develop their potential to have spiritual strength, self-
control, personality, intelligence, noble character, and the skills needed by themselves,
society, nation and state. In an effort to improve education itself, there was used to a change
in the concept of education wherein the change in the concept of education was adjusted to
the demands of changing times.

In the implementation of the educational process, the school could be said as a second
home for students, so the figure of the teacher in the school could be said to be a parent figure
for the students in the school environment. The teacher as a parent figure for students had the
responsibility to give affection to each student by giving good and warm treatment to students
like parents and children.

Teacher as one of the school elements in educational activities in addition aims to
provide knowledge in order to create students who had competence in the fields of science,
also had a responsibility in the formation of the students who had good character. The teacher
was a very vital profession in the education world. The teacher was the executor of the course
of education and learning. Without a teacher, both the learning objectives and the educational
process will be very difficult to achieve. Being a teacher was indeed not an easy job. Not only
in the field of education, in relation to social relations, teachers played an important role.

The teacher could shape the character of his students so that it also influences student
activities in the environment he is in. The teaching profession was also seen as a very good
and noble work. Society hope for the existence of teacher (Komara, 2016).

Teachers, from their functions, roles and positions in strategic positions in national
development in the field of education, so they should be developed as a dignified,
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professional profession in the main task of educating, teaching, guiding, directing, training,
evaluating, and evaluating students (Harun, 2016).

Teachers as professional educators in carrying out their duties would intersect with
subjects named students, parents of students, community observers. The subject when the
teacher performs professional tasks was possible there will be different
interpretations between professional teachers and other parties, professional organizations as
soon as possible played a professional role, because it was not uncommon for professional
teachers to be responsible beyond what was professionally responsible (Harun, 2016).

Bearing in mind the weight and complexity of building education, it was very
important to make efforts to encourage and empower educators to become more
professional. This was nothing but intended to make efforts to build a solid education, and be
able to continuously make improvements towards a higher quality (Mustofa, 2012).

School as one of the environments could shape the students character, of course it was
hoped that the students could be taught and form to have good character. However, the school
as an environment had the ability in students formation character, there were still many
shortcomings which the teacher as someone who become role models who have the ability to
guide and educate students to have good character not infrequently there were some cases in
which teachers rated less able to carry out their responsibilities. As was the case in several
cities in Pontianak and Ketapang Regency, a teacher commits obscene acts against his
students, and there were even teachers who have to undergo legal proceedings for
allegedly committing violence against their students.

But behind the fact that there was also the reality on the contrary where teacher also
received criminalization treatment of their parents/families in terms of teacher running an
education process to the students. For example, teachers who had developed the treatment of
violence from or parents/families of students, because it did not accept the attitude teachers
who had committed acts or punishments against their students, and considered to have acted
beyond the limits of teachers and led to violence.

This phenomenon of violence in schools or in the world of education deserved attention
in order to explore the idea that law enforcement was not solely as a solution in its handling,
but it was necessary to develop a policy concept with a non-penal approach as an effort to
handle more comprehensively through the approach of realizing just teacher protection,
because teachers played an important role in addressing violence in education world, so the
teachers attitude are responsive to the implementation of more professional education is
formed.

B. PROBLEM

The research problem based on the description above would be discussed was: any non
penal policy or what concept could be built in a more comprehensive handling for realization
teacher protection in their profession with justice?

C. METHOD

Research study was a socio-juridicial, intended to understand the relationships or
linkages between the phenomenon of law with society. Because, basically the law was not
only seen as something intensity normative that indepentdently, but instead as part of the real
of social system that was associated with the variable social, cultural and other as so on.
Through this method, expected the hidden meanings were studied to be found, so it could
reveal through collect the information in a state appropiately, systematic work, targeted and
could be accounted for. Not only record the appear things, but should dive in the occur
phenomenon.

Research focus conducted in Pontianak City and Ketapang District, West Kalimantan
with data collection techniques carried out through interviews and focused discussions with
several samples selected through the principle of purposive sampling, namely the Teachers,
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School Organizers, Teacher Proffesional Organization/PGRI management, the Department of
Education and Culture, the Legal Department Regional Secretariat of Ketapang Regency and
Pontianak City, Local House of Representative Ketapang Regency/Dewan Perwakilan Rakyat
Daerah (DPRD) Ketapang Regency and Pontianak City and Police Officers.

D. DISCUSSION AND ANALYSIS
1. Empirical Facts of Violence in Education World

Violence in education constitutes behavior beyond the limits of ethical codes and rules
in education, both in physical form and in the harassment of one's rights. Perpetrator can be
anyone: school leader, teacher, staff, student, parent or guardian of student, even the
community (Muis, 2017).

The reality of violence in the world of education, especially in the teaching and
learning process is more common where the perpetrators are teachers with the perception of
taking disciplinary action against their students, and vice versa parents/families of students
react otherwise by engaging in acts of violence or intimidation and threats against teachers.

In essence, teachers should realize that discipline is notsynonymous with
violence. Discipline requires firmness, not violence. Teachers also need to develop
themselves through various seminars or training so that teachers have new horizons and leave
the old paradigm that identifies discipline with violence (Muis, 2017).

In the empirical level in Ketapang District, it shows that violence against or by the
teachers still occurs, even though the data on violence has not been comprehensively
recorded, because in reality when there is violence there are various forms in its handling. so
quantitatively there has never been a data collection of cases of violence either committed by
teachers or violence against teachers in carrying out their professional duties. As revealed the
data handling cases of violence committed by teachers against their students in the following
table:

Table 1: Data on Case of Suspected Teachers/Teachers in Ketapang Regional Police
Station 2013-2018

NO | CRIMINAL | OPERATIONAL | CHRONOLOGIC | IDENTIT | VICTIM
ACT MODE AL EVENT Y IDENTIT
REGISTERI ACTOR Y
NG
NUMBER
01 2013 Nothing Nothing Nothing Nothing
02 2014 Nothing Nothing Nothing Nothing
03 2015 Nothing Nothing Nothing Nothing
04 2016 Nothing Nothing Nothing Nothing
05 2017 Nothing Nothing Nothing Nothing
06 LP/126- The reported On 05-03-2018 A (21) R.F(11)
B/I11/2018 party hit bamboo | around 09.00 WIB | years old, | Year
to the victim's leg | Reporting child male Male
under the name of | The Address
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RAIHAN FATUR | teacher J1.Mulia
RAHMAN who (Honor) at | Kel.
was 11 years old the Sampit
was beaten by the | Ketapang | kec. Delta
Victim teacher in Islamic Pawan
the Islamic boarding | Ketapang
boarding school school
where the reporting | addresses
child went to Sui
school using Melayu
bamboo and the Kecamata
victim suffered a n
bruise on the thigh | Tumbang

Titi

Ketapang

Regency

Source: Ketapang Regional Police

Agus Gandara revealed that violence occurs against children by teachers seems difficult
to uncover because it is covered by the assumption that violence is carried out so that children
become disciplined and obedient to teachers so that it appears very reasonable when teachers
commit violence the aim is to instill discipline towards students as long as it does not go too
far even though any abusive treatment and violence against children cannot be justified.

On the other hand the existence of educators is often confronted with realities that do
not support the implementation of professional tasks. Call it, there are complaints from
parents and the community against violence by educators when carrying out their duties at
$cho0] (4x sarac Bia o 1a jo (2555 1394)

While in Pontianak there are data on teacher cases handled by Pontianak Police in the

following table:

Table 2 . Data of Violence by Teachers Against Their Students Handled by Pontianak
District Police 2010-2018

No Time of Description of Event Executant | Victim | Description
Incident
1 March 17, The teacher at SUPM did | Teacher Student | Child abuse
2010 a beating on students,

causing bruises on the
right cheek and left cheek
and bleeding on the left
ear because the students
cleaned the catfish nursery
pond so that the catfish
seeds in the pool spilled
and caused the catfish
seeds to die because they
were scattered on the
ground
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February
25,2011

The SD Brother teacher
received a report from a
class 3B student that the
student (victim) had
ripped out a Mathematics
textbook, then the teacher
took the victim out of the
classroom by holding the
victim's hand but the
victim thrashed and
wanted to drop herself and
then the suspect pulled the
collar of the victim's shirt
resulting in a neck wound
victims, and victims who
fell on the floor pulled
their feet by the teacher
out of the class. After
outside the class the
victim who was still lying
on the floor kicked the
teacher's leg and was
rewarded by the teacher
by kicking the victim's
right foot, and the victim
who had stood beating his
teacher was then pushed
over by his teacher with
his hand so that it struck
the victim's face

Teacher

Student

Child abuse

January 30,
2015

The incident at Pontianak
High School where there
was a beating of the
victim by the teacher
because the victim was
found to bring liquor into
the Pontianak N 2 High
School, where the victim
was initially asked by the
teacher as the Principal
did not answer honestly
and then later admitted
that he had brought liquor
to school so that makes
the teacher emotional and
hit the victim

Teacher

Student

Child abuse

November
19, 2015

The teacher is teaching,
coming the children of
other classes enter the
class making fun of his
friend who is learning,
then the teacher tells him
to come out while kicking
slowly and waving his

Teacher

Student

Child abuse
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hand and on the lips of
one of the children so they
must be taken to the Clinic

5 January 11,
2016

Elementary teacher hits
the victim because when
the teacher is teaching a
lesson in the class the
victim jokes with the
victim's friend so it makes
the classroom atmosphere
noisy, so the teacher gives
the punishment of beating
the victim using a wooden
ruler and about the hand
and palm of the victim
(student)

Teacher

Student

Child abuse

6 February 5,
2016

Middle school teachers
beat their students for not
doing the assignments that
were given five weeks
earlier by the teacher so
that the students suffered
cuts on both cheeks and
bruises on the right ear
due to being pinched

Teacher

Student

Child abuse

7 March 7,
2018

Starting from the victim as
a student reprimanded his
teacher who was playing a
cellphone during study
hours because he did not
receive it then the

teacher hit one chair
towards the victim's head
and threw the cellphone
towards the victim's head,
causing pain to the
victim's head

Teacher

Student

Child abuse

8 August 8,
2018

The teacher hits, punches,
grips and punches the
victim (the student),
resulting in injuries to the
left shoulder and bruises
on the victim's back and
legs

Teacher

Student

Child abuse

Source: Pontianak City Ressort Police

The facts in the table above shows that there are still teachers who do not understand
their professionalism as teachers to carry out education, with the fact that there are still
teachers who commit violence against their students even if they are based on the behavior of
children who are still problematic or naughty, so they must be resolved through legal

channels.

Thus the reality in handling teacher problems has not yet found a clear mechanism, as
revealed from the results of research conducted on teachers, school administrators as well as
PGRI Management in Ketapang Regency and Pontianak City, there are several actions taken
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when dealing with cases of violence against or by teachers as illustrated in the following
table:

Table 3 : Actions Taken in Resolving Violent Cases Towards or By Teachers in
Pontianak City and Ketapang Regency

Ketapang Regency Pontianak City
Action Quantity % nantity %

Completed by deliberation 12 48 17 48.57

(peaceful at school)

Solved by giving 1 4 1 2.86

compensation

Completed by the Teacher 5 20 6 17,14

Proftesional Organization

(PGRI)

Completed through related 5 20 5 14.29

agencies

Resolved through a legal 1 4 2 5.71

process

Etc 1 4 4 11.43
Amount N =25 100 N =35 100

Source: Processed Field Research

The data in the table above revealed that the majority of respondents in Ketapang
District were 12 (48%) stated that when faced with problems between teachers and students,
they were resolved by deliberation at school. While there are also 5 (20%) stated that it was
completed by the Teacher Professional Organization (PGRI) and through the Education and
Culture Office. Besides that, there were 1 (4%) respondents who each stated that they had
been resolved through compensation, and due process, and there was 1 (4%) of respondents
stated others, which were distributed through social media. While in Pontianak City a total of
17 (48.57%) resolved their problems by deliberation, and there were 6 (17.14%) respondents
who stated they were resolved through the PGRI organization and there were also 5 (14.29%)
respondents delegated to the Office of Education and Culture to solve the problem, while
there were 4 (11.43%) stated others, including resolved privately or through social media, and
there were also 2 (5.71%) respondents who resolved the problem through legal channels.

When the fieldwork was conducted through a focused discussion forum even though
the problem was mostly resolved amicably, at 48% in Ketapang District and 48.57% in
Pontianak City, the school revealed the need for the Government to accommodate the
formation of a unit that could be a vehicle for resolving problems against teacher, which
involved various parties involved in handling it. Because reality is found even though it is
resolved peacefully, but peace here is interpreted as not being processed legally, but the
parents of students still demand that teachers be given administrative sanctions in various
forms by the school on the basis that the teacher has committed violence against their
students, while the teacher believes that the violence was carried out in the framework of the
educational process of their students. These conditions the school hopes the need for the
formation of units or institutions that can be a container to solve the problem and of course
can provide protection for both teachers and children.

2. Non Penal Policy as an Effort to Manage Violence in the World Education to
Achieve Teacher Protection that is Equitable

Several hypotheses can be proposed to explain the phenomenon of violence that
occurs in the world of education. First, violence in education can arise as a result of violations
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accompanied by punishment, especially physical. Second, violence in education can be
caused by poor education systems and policies. Third, violence in education may also be
influenced by the community environment and mass media impressions. Fourth, violence can
be a reflection and development of people's lives that experience rapid shifts, thus
necessitating the emergence of an instant solution and shortcuts. And, fifth, violence may also
be influenced by the socio-economic background of the perpetrators. (Muis, 2017)

The facts and factors that influence the occurrence of violence in the world of
education above certainly require comprehensive treatment, where legal action or prosecution
is expected to be only a last resort, but the most important thing in addressing the problem is
through non-penal policies.

According to Barda Nawawi Arief, the use of non-penal means has
advantages. Viewed from the perspective of criminal politics, the most strategic policy is
through non-penal means, because it is more preventive. It means that non-penal means have
the prospect and tendency to prevent violence . The handling of non-familiar violence is
fundamental and vital because it focuses on the preventive aspects, where the main goal is to
deal with factors that are conducive to Korupsi, 2016).

Based on the above opinion, the expected non-penal policy in handling violence in
the world of education is a policy that is more directed towards preventive efforts to prevent
the occurrence of violence referred to and persuasive, that is handling by establishing
communication and prioritizing the interests of child/student protection and the importance of
providing teacher protection with justice.

Justice, in the literature is often interpreted as an attitude and character. Attitudes and
characters that make people do deeds and hope for justice are justice, while attitudes and
characters that make people act and expect injustice is injustice. In general it is said that an
unjust person is a person who is not law-abiding (un-lawful) and an un-fair person, so a fair
person is someone who is law- abiding and fair. Because the act of fulfilling/obeying the law
is fair, all legislative lawmaking actions in accordance with existing regulations are ad il. The
purpose of making law is to achieve the progress of people's happiness. Thus, all actions that
tend to produce and maintain community happiness are fair (Dwisvimiar, 2011).

Aristotle argued that justice must be understood in terms of similarity. This opinion is
in accordance with social justice for all Indonesian people. It can be concluded that all
Indonesian people get the same treatment in obtaining justice. But Aristotle made an
important distinction between numerical similarity and proportional similarity. Numerical
similarities equate every human being as one unit with the same rights and obligations. This
equation means that the same rights for all people in obtaining justice for their rights. For
example, the right to life, the right to freedom, the right to express opinions and
others. Whereas proportional similarity gives each person what is his right according
to his ability and achievement (Febriansyah, 2017).

Hart said that the general principle of justice in law is equality and inequality. This
means that for the same thing treated in a similar way, while for different things treated in a
different way. This view gives the perception that equality towards individuals must be
treated the same as other individuals, becoming rela- tive if equality is different from what is
done in the way it is treated, as well as the treatment of similar things in the same way (Hayat,
2015).

Justice according to Thomas Aqu Inas determines how people deal with people other
than in the case of iustum, namely regarding what is appropriate for others according to a
proportional similarity (aliquod opus adaequatum alteri secundum aliquem aliquem
aequalitatis modum) (Dwisvimiar, 2011).

In the modern century, one of those who was considered to have an important role
in developing the concept of justice was John Borden Rawls. Rawls, argues that justice can
only be upheld if the state enforces the principle of freedom, in the form of every
person should not have the same right to obtain basic liberties ; and social and economic
differences should be distorted in such a way as to provide great benefits for those with
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the most unprofitable positions, and to be related to the positions and positions open to all
people based on equal opportunities (Dwisvimiar, 2011).

Underpinning thoughts on non-penal policies in order to realize equitable teacher
protection, the idea that is built on the need for a regional policy in dealing with violence in
the world of education is in the form of the importance of establishing a unit/institution under
the Regional Work Unit in charge of Education and Culture. The formation of the
unit/institution is regulated in a Regional Regulation that mandates its formation, and the
researcher gives the idea that the unit/institution is called the Law Services and Teacher
Protection Unit (abbreviated as UPHPG) which has not yet been established.

UPHPG can be said as a form/container organization that can be used as a model of a
policy of non penal in giving law protection against teachers in addressing violence in the
world of education and also promote the protection of children, where the
container/organization that consists of representatives from local governments, both from the
Department of the handle Education and Culture as well as the Office that handles Child
Protection, Professional Teacher Organizations, Education Units, Police Officers, Academics
and Community Organizations engaged in the field of legal aid.

UPHPG is an institution coordinating which can be given the task and role of non
penal among others m engkoordinasikan prevention and response to acts of violence, threats,
discriminatory treatment, intimidation or unfair treatment on the part of students, parents of
students, public, government, or other parties towards teachers, as well as acts of violence
from teachers against their students; and persuasive efforts in the form of providing legal
consulting services to teachers; provide legal assistance services both inside and outside the
court to teachers; and monitoring the progress of implementing legal protection for
teachers; and carry out reporting and evaluation.
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F. CONCLUSION

That the reality of violence in the world of education is still going on with the various
forms of both dilaku ka n by teachers or violence against teachers. Violence in the world of
education requires strategic steps in its handling, including through non-penal policies in the
form of efforts to prevent and overcome them. Efforts or concepts of non-penal policies that
need to be built in more comprehensive handling and in order to realize the protection of
teachers who are just in carrying out their profession are the importance of local policy
regulation by securing the formation of an institution or unit under the auspices of the
Department of Education and Culture in the Regency/City under the supervision by
researchers in the form of the Law Services and Teacher Protection Unit (UPHPG).

UPHPG in an institution coordinating which can be given the task and the role of non-
penal among others coordinate prevention and treatment. How can the scope of work, process
and mechanism of running a non penal policy that further research is needed to
download gedepankan teachers realize equitable protection.
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ABSTRACT

This study discusses the legal protection efforts of loan recipients as consumers of financial
technology in Indonesia in terms of financial services authority regulations. The formulation of the
problem of this research is: how is the legal protection for financial technology loan recipients,
what efforts can be done by the recipients of financial technology loans in the event of a loss with
the lender. This normative research uses a statutory and conceptual approach. The results of this
study indicate that legal protection for loan recipients is clearly regulated and not detrimental to
The main element of the implementation of the transaction is the existence of a standard clause in
the form of the agreement agreed by both of them in the electronic document. The agreement is
made electronically in writing following the laws and regulations. Lenders as fintech operators are
prohibited from transferring responsibilities or obligations to the recipient, users must comply with
new, additional and advanced rules and are prohibited from making changes unilaterally by the
organizer within the period the user utilizes the service. Fintech lenders are obliged to provide
transparency, fair treatment, reliability, confidentiality and security of consumer data / information,
and handling complaints and settling consumer disputes in a simple, fast, and affordable cost. The
Financial Services Authority (OJK) has a central role in regulating and overseeing the
implementation of financial technology companies, including providing protection for fintech loan
recipients. Fintech consumers can make complaints due to losses from fintech providers, submit the
complaint to the board of commissioners in the field of education and consumer protection.
Providing facilities in resolving complaints of fintech cases by consumers.

Keywords: Protection, Consumer, Financial Technology, Financial Services Authority
Introduction

The rapid technology has made it easier for people to meet their needs with a quick and easy
system, due to changes in modern life style that ultimately led to the emergence of new innovations
based on financial technology (financial technology / fintech). Finteh is the latest breakthrough
created by humans by providing positive benefits for all transactions that are carried out quickly
and efficiently, has eliminated the manual system that is deemed incompatible with the needs of
millennial society. As you well know, the development of information technology is currently busy
in the development of the financial technology (fintech) financial industry in Indonesia. The fintech
service does not provide a cash loan system, but online loans where transactions are carried out
using an electronic system. Loans are the easiest way for users of credit transactions by using
fintech to get funds quickly without a complicated process. The development of the financial
technology industry in Indonesia is supported by more and more internet users. Around one
hundred thirty-two point seven million internet users or around fifty one point five percent of
Indonesia's total population is based on research conducted by APLI / Association of Internet
Service Providers. Of the total internet users, around sixty three point one million or around forty
seven, six percent of users use mobile devices (smartphones). With the availability of these
conveniences, the internet and smartphones are important for the people of Indonesia and
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ultimately affect consumer behavior in conducting transactions for products and services, including
financial services.

At present, the average Indonesian people aged 20-40 years have made transactions of products and
services online. Fintech is a part of internet and smartphone users, because it makes communication
easier. The times and technological advancements, related to the protection of debtors, credit
agreements continue to emerge. The presence of fintech is a problem and a challenge that must be
faced by OJK in the midst of dynamic digital-based financial services sector innovation.The
implementation of fintech conducted by the parties must pay attention to good faith, the principle
of prudence, transparency, accountability, and justice. The existence of fintech in Indonesia raises
problems that need to be resolved by fintech recipients and recipients. The illegal practice of
fintech is in the spotlight of today's society. As data from the Jakarta Legal Aid Institute as of June
2019, there are around 4500 complaints about fintech. One of the fintech modes is accessing the
contact on the borrower's cellphone, spreading photo ID cards, also spreading the borrower's
personal photo. (Kompas, 2019).Legal protection, of course, is providing protection for human
rights / human rights that have been harmed by other parties and legal protection is also given to
citizens so that these rights can be enjoyed by those who have been given by law, meaning that
legal protection is a variety of legal efforts which is carried out by law enforcement must naturally
have an element of security to the community, both spiritually and physically from various
disturbances and threats. There is a need for equality of protection between entrepreneurs and
consumers to reveal the legal function as established by Rescoe Pound as a means of controlling
social life by balancing the interests that exist in society or in other words as a means of social
control (Bodenheimer, 1962). Equality of legal protection is not only for businesses but also
consumers are inseparable from the regulation of legal relations that occur between parties.
Bellfroid also stated that legal relations both public and privacy are based on the principles or
principles of freedom, equality, and solidarity.This study uses normative law that discusses the
legal issues of legal protection for financial technology loan recipients as Indonesian consumers
based on a review of POJK / financial services authority regulations. The primary legal material of
this study was taken from POJK

/ financial services authority regulations, both consumer protection in the financial services sector
and the services of borrowing and borrowing money using information technology. Then the
secondary law that will be used as the source of this research is in the form of text books that are
relevant to the legal protection of recipients of financial technology loans, scientific journals on the
internet. Then primary and secondary, both of them are analyzed to look for linkages and
conformity with the problem formulation. While the approach uses statute or statute approach by
examining the rules of law that have relevance to this research and conceptual or known as the
conceptual approach taken from the views and doctrines developed in the science of law (Marzuki,
2011).

Legal Protection of Financial Technology Consumer
Legal protection will not be realized if justice has not been upheld. Justice is formed by right
thinking, done fairly and honestly and responsibility for the actions taken. A sense of justice and
law must be upheld based on positive law, to uphold justice in the law in accordance with the
reality of the people who want to achieve a safe and peaceful society. Justice must be built in
accordance with the ideals of law (Rechtidee) in the rule of law (Rechtsstaat), not the state of
power (Machtsstaat). The law functions as a protection of human interests, law enforcement must
pay attention to 4 elements:

I.  Legal certainty (Rechtssicherkeit).

2.  Legal Benefit (Zeweckmassigkeit).

3. Legal justice (Gerechtigkeit).

4.  Legal guarantees (Doelmatigkeit) (Ishaq, 2009).
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Disparities in the market sector that result in producers or service providers having greater
information about products or services than consumers require government intervention and
regulation in the context of consumer protection. Strategies for consumer protection generally
consist of increasing transparency and awareness of goods and services, promoting market
competition, preventing fraud, educating consumers, and combating. Unfair practices (Ardic,
Ibrahim, & Mylenko, 2011).The development of Indonesian consumer protection is inseparable
from the influence of globalization of every country in the world including Indonesia. The problem
of consumer protection is not solely an individual problem, but is actually a shared problem and a
national problem because basically everyone is a consumer. Therefore, protecting consumers is
protecting everyone. Thus, the issue of consumer law protection is a matter of national law.Talking
about consumer financial technology is closely related to transactions in the economic system that
involve the parties both lenders and recipients of financial technology (fintech) loans. The legal
protection of fintech consumers is very important in the implementation of economic activities to
be safe and fair. Consumer protection is a term that is often used to describe the legal protection of
consumers in their business activities to meet all kinds of needs that cause consumers to lose
money. The issue of fintech consumer protection in Indonesia can not be separated from the
element of transparency, ensuring the confidentiality and security of consumer data/information.
This is regulated in article 2 of the regulation of financial services authority Number
1/POJK.07/2013  governing transparency, fair treatment, reliability, confidentiality and
security of consumer data / information, and handling complaints and settling consumer disputes in
a simple, fast, and affordable manner. The Financial Services Authority (OJK) has the task of
regulating and overseeing the rapidly growing fintech business in Indonesia, so the OJK has
issued regulations regarding the implementation of fintech lending and borrowing, including the
fintech consumer legal protection specifically POJK No77 / POJK.01 / 2016. Even Bank
Indonesia (abbreviated BI) also issued BI regulation No. 18/40/PBI /2016 for processing
payment transactions. The phenomenon fintech deliver financial products and services through an
engaging platform ( flat form ) technology and innovative business models. Financial innovation is
not limited to existing institutions. OJK Institution pays attention to aspects of consumer protection
in financial services by issuing POJK No.1/POJK.07/ 2013. To carry out legal objectives in the
form of certainty and justice, the state issues UUPK No. 8/1999 which explains consumer rights.
There are 3 rights that can be used as a basic principle of consumer rights to avoid loss of
consumers and property, get goods or services at reasonable prices, solve problems that should be
solved by consumers (Miru & Yodo, 2014).Specifically, OJK has regulated article 19 and article 20
concerning agreements in providing fintech (information technology-based) loan services with
lenders as outlined in electronic documents containing the sequence of agreement numbers, date of
agreement, parties' identities, rights and obligations, amount loans, interest rates on loans,
commission amounts, time limits, cost details, penalties (if any), dispute resolution mechanisms,
settlement mechanisms in the event that the organizer stops its operational activities. Lenders are
also required to provide access to information to loan recipients of the loan position received.

Fintech consumer legal protection is also regulated regarding the complete confidentiality of data
on loan recipients, the availability of personal data, transaction data, and financial data which are
regulated from the time the data was discovered until the data was destroyed. Ensure data
authentication, verification, validation processes that support access, process and execution of loan
recipient data, transaction data and managed financial data. Lenders must also guarantee the
acquisition, use and utilization of loan recipient data. Lenders are also required to provide
communication media in the fintech money lending system directly in the form of e-mail, call
center service complaints / call centers, or other communication media.Electronic documents in
fintech certainly require an understanding of the users of this fintech service, whereby every
electronic data information is either created, forwarded, sent, then received, or even stored in a
form of analog or digital form, and the like, which can be seen and heard through computer or
electronic system but there are no restrictions on writing, sound, signs, numbers, and access codes /
symbols or perforations that have meaning or meaning as intended in ITE Law number
11/2008.The case of fintech naturally results in losses suffered by consumers. Criminal cases of
lending and borrowing transactions electronically need to be dealt with quickly by law
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enforcement. In handling fraud, consumers immediately report the matter to the police, then the
settlement of consumer disputes with employers can be resolved at the Consumer Dispute
Resolution Agency / BPSK (Mantri, 2007).The case of illegal fintech is an interesting thing in
Indonesia, it is proven that the case has not only moral but material losses. As data found from the
OJK task force, until August 2019, 1230 entities had been blocked, with the most being handled
last year were 404 platforms, and 826 entities in 2019, including 22% Indonesia, 15% from the
United States, 42% unknown from where and the rest from various countries (Kontan, 2019). Not
only the case of illegal fintech, legal fintech also harms consumers. Evidenced by the data found
that online legal loans alone are cheating by taking advantage of consumers (Tribunnews, 2018).

Financial Technology Consumer Settlement Efforts

Many business agreements such as between retail and consumers, work contracts or financial and
credit contracts are currently governed by laws that do not always conform to traditional principles
of contract law. The increasing importance of codified legal restrictions, and the increasing
importance of statutes, cannot be ignored ( Beatson, 2001).KUHPerdata only gives a general
meaning of the contract stipulated in article 1313 that an act is carried out by one or more people
who bind an agreement to one or more people . However, the contract / agreement referred to in
this study contains elements of acts against the law, in other words that the contents of the
agreement have been a loss that resulted in one party losers namely consumers (Fuady, 2008).
POJK number 77 of 2016 has provided specific protection regulated in chapter VII concerning
education and consumer protection services for electronic money loans articles 29, 30, 31. Fintech
lenders are required to apply the basic principles for protecting fintech consumers transparently,
giving fair treatment , is reliable, keeps confidential and safe consumer data, and resolves consumer
disputes easily, quickly, and at affordable prices. It was also stated that the lender was obliged to
deliver the latest information regarding electronic money loan services accurately, honestly,
clearly, and not misleading consumers. This information can be used as evidence in an effort to
resolve fintech disputes in the future. Then, fintech lenders are also required to submit information
to fintech loan recipients about accepting, delaying or refusing requests for electronic money loan
services accompanied by reasons of delay or rejection unless the law regulates otherwise. Strictly
speaking article 40 POJK number 1 of 2013, fintech consumers can make complaints due to losses
from the fintech giver, submit the complaint to the commissioner board of education and consumer
protection. Providing facilities in resolving complaints of fintech cases by consumers. Article 41
OJK facilitates the settlement of fintech consumers who are harmed by the negligence of fintech
genders at a maximum of 500 million in the banking sector, capital market, pension funds, life
insurance, financing, liens, or guarantees and 750 million general insurance fields. Complaints
must also be accompanied by a written request along with supporting documents relating to the
complaint and are only civil in nature, aka compensation stated in the facilitation agreement,
containing an agreement to choose to settle the complaint given from the OJK. Agree to
obey and comply with the facilitation rules set by OJK. (Article 44 POJK number 1 of 2013).

Conclusion

Consumer protection for financial technology (abbreviated as fintech) is something that needs to
be protected by the state as outlined in a special regulation namely the OJK regulation
(abbreviated POJK). The provisions stipulated in POJK relating to fintech consumer
protection have provided details about the implementation of the contents of standard agreements,
data transparency, confidentiality and security of consumer data and fair treatment. In addition, the
OJK regulates the provision of education for consumers about fintech activities. Consumers can
make complaints to the OJK and are also given a complaint dispute resolution facility by
the OJK. Supervision of the implementation of fintech money lending activities is also
carried out by OJK to provide safe protection to consumers when transacting online money
loans to fintech lenders. OJK also provides strict sanctions to OJK lenders in the form of
written warnings, fines, restricting business activities, frozen business activities, and revoking
licenses for fintech activities if they are proven to have committed negligence which is detrimental
to fintech consumers.
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ABSTRACT

The impact of the rapid development of technology and the internet is marked by the presence of
peer-to-peer (P2P) lending financial technology (fintech). Financial transactions through fintech
platforms such as Doku, Go-Pay, E-Money, Tunaiku, and so on offer a variety of conveniences for
customers, one of which is easy access to borrow money using only Identity Card, then loans can
be immediately disbursed. This is what has then been misused by the fintech company platform in
the form of customer data leakage. Financial transactions through fintech are currently only
regulated through state regulation of the Financial Services Authority (OJK). Digital financial
services or financial technology (fintech) are currently not regulated under a clear legal umbrella,
and are spread into dozens of separate rules concerning the protection of personal data. This study
aims as an urgency in synchronizing personal data protection laws under a single legal umbrella in
the form of the Personal Data Protection Act in monitoring the development of fintech in
Indonesia. The regulation and supervision of OJK has become very important in the form of
protection of customers' personal data. The objective of regulation and supervision by OJK is to
minimize risks and support sustainable and stable economic growth in the development of the
fintech platform itself. This research was conducted by examining primary data in the field at the
Solo Raya Legal Aid Institute (LBH Solo Raya) related to assisting dozens of illegal online loan
victims who misused victims' personal data. This type of research used by the author in this
research is descriptive research. In this study the writer took the location at LBH Solo Raya.
Retrieval of this location with the consideration that the source of data at that location allows for
research related to synchronizing the legal protection of personal data of illegal online loan victims
in fintech practices, especially in the Surakarta region. Data presented from data sources which
include primary data and secondary data. Primary data is data obtained in the form of facts or
information on the results of research directly at the research location and the results of interviews
with lawyers or legal advisors who accompany cases of illegal online loan practices and victim's
defamation through the misuse of the victim's personal data whose information is stored on the
victim's cellphone. The results of this study are the synchronization of the law with the
establishment of the Personal Data Protection Act in dealing with misuse of customer data in the
implementation of electronic-based financial transactions run by platforms of fintech companies
that have registered in Indonesia. There are several important points in the draft law on personal
data protection later including tight controls on the controller and processor, clarity of the relevance
of the use of customer data as part of the application of E-KYC (Electronic-Know Y our Customer),
data storage  deadline customers, and erasing customer personal data facilities.

Keyword (s): Fintech, Financial Technology, Personal Data Protection, Legal Synchronization
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Introduction

One of the most important forms of globalization system in the beginning of 21st century is the
financial digital globalization. The main reasons are the differences in the level of profitability and
risks in individual countries, increased mobility of financial resources, as well as the development
of the digital economy, which overcome the boundaries between countries and regions.(Korobov,
2017)The presence of globalization in the millennium era has brought a big impact in all sectors of
human life, including one of them is technology and the internet. Technology and the internet have
a very big role in supporting all activities of human life. The use of digital technology in Indonesia
which is very large, of course, have an impact on several sectors, one of which is the business
sector or business industry which then gave birth to online commerce or e-commerce. However, the
impact of the rapid development of technology and the internet has not only penetrated the trade
industry, but also on the Indonesian financial industry. This was marked by the presence of
financial technology (fintech).(Santi, Budiharto, & Saptono, 2017).

Fintech comes from the term financial technology. As we know fintech is a term that can be used to
refer to innovations in the field of financial services(Muzdalifa, Rahma, & Novalia, 2018).Online
peer-to-peer (P2P) lending is a fintech platform forpeople to lend and borrow money online
through their personal computer or mobile device. P2Plending has grown rapidly in recent years,
especially in developing countries such as China.Currently, P2P lending is practiced in many
countries, including the United States, the United Kingdom, Japan, Sweden, Canada, and
Germany.(Wan, Chen, & Shi, 2016). Peer-to-peer lending has been developed from the concept of
crowdsourcing. The basic idea of crowdfunding is to raise external finance from a large audience,
named also a crowd, while each person — investor — provides a very small amount, this is done
instead of soliciting a small group of sophisticated investors.(Gavurova et al., 2018). Peer-to-peer
(P2P) lending is an emerging financial market. In recent years, more people are engaged in this
financial platform. For example, the volume of business and the turnover of Prosper and Lending
Club, the large-scale online P2P lending intermediary agents in the United States, are 50 million
and nearly 100 million per month, respectively.(Zeng et al., 2017)

According to The National Digital Research Center (NDRC), in Dublin, Ireland, defining fintech as
"innovation in financial services" or "innovation in financial services fintech" is an innovation in
the financial sector that gets a touch of modern technology. Financial transactions through fintech
include payments, investments, money lending, transfers, financial plans and comparisonsfinancial
product. Currently there are 142 companies engaged in fintech that are identified as operating in
Indonesia. Several fintech companies that have existed in Indonesia today, such as CekAja,
UangTeman, Borrowing, CekPremi, Bareksa,Kejora, Doku, Veritrans, Kartuku.Digital financial
services or financial technology (fintech) are carried out on a legal umbrella. This follows after the
issuance of the Financial Services Authority Regulation (POJK) Number 77 / POJK.01 / 2016,
concerning Information Technology-Based Money Lending and Borrowing Services (LPMUBTI).
But many problems still exist with many various presence of ilegal fintech.

Business regulation and supervisionfintech in Indonesia is carried out by two institutions an
independent country namely Bank Indonesia (BI)and the Financial Services Authority (OJK). BI
on dutyregulate and oversee the service business "SystemPayment based on Financial Technology
"which published the application "walletelectronic "or e-wallet. Electronic walletis a virtual
payment facility that canused to store cash data,debit card, credit card and electronic money.OJK is
taskedwith regulating and overseeing the businesstechnology outside the monetary and payment
systems,such as a "Lending-Borrowing" service businessFinancial Technology ". Fintech service
businesscarried out by the parties in the community(peer-to-peer lending) without involving
partiesbanking or finance company(Hariyani, 2017).
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In the regulation, OJK regulates various matters that must be complied with by the loan business
provider from user to user, or commonly referred to as peer to peer lending (P2P lending). Peer-to-
peer (P2P) lending is a new mode of alternative finance, allowing borrowers and lenders to transact
through Internet platform without traditional intermediaries(Yin, 2017). Peer-to-peer lending began
in 2005 when Zopa, a United Kingdom company became the first P2P lending platform. After that,
Zopa business model was adopted in another country. Zopa’s goal was matching borrowers and
lenders directly. Borrowers in Zopa usually used the money for personal loan for wedding, car, and
paying off the credit card. Zopa claimed that it could offer lower interest rate than bank. Borrowers
in Zopa did not require collateral. For lender, Zopa also offered higher return than bank investment
product. Another featured in Zopa was a diversified portfolio. It means that Zopa managed lender’s
money and distributed it to many borrowers to lower the risk(Sukmaningsih, 2018). So in the end
this will protect the interests of consumers related to the security of funds and data, as well as
national interests related to the prevention of money laundering and financing of terrorism, as well
as financial system stability.IT-based loan service providers are given the opportunity by OJK for
the next 6 months to register for membership to the OJK, with the conditions including, the
organizer must provide an escrow account and virtual account in banks, and place a data center in
the country. The lenders will later send loan funds to the virtual account, while the escrow account
is used as a joint account, where the loan recipients have to send back the funds they borrowed to
the account, to then be distributed to the lenders.

To conduct a P2P lending business, OJK also requires a minimum capital investment of Rp 1
billion at the time of registration. And after applying for a permit, the amount of capital must have
increased to reach Rp 2.5 billion. In addition, in order to protect the interests of the stability of the
national financial system, the number of loans is limited to a maximum of Rp 2 billion in rupiah.
Regulations and supervision are very important for the sustainability of Fintech in Indonesia. This
relates to the legality of the business being carried out because in its implementation the
development of fintech has potential risks which are related to consumer protection, financial
system stability, payment systems and economic stability. The purpose of regulation and
supervision by OJK is to minimize these risks and support sustainable and stable economic growth.

Legal provisions related to the protection of privacy and personal data in Indonesia to date are still
partial and sectoral. Indonesia has personal data protection rules that are spread in various
regulations, for example Law Number 36 of 2009 concerning Health regulates the confidentiality
of patients' personal conditions, while Law Number 10 of 1998 concerning Banking regulates
personal data regarding depositing customers and the deposit. In addition, privacy and personal
data protection arrangements are also contained in Act Number 36 of 1999 concerning
Telecommunications, Act Number 39 of 1999 concerning Human Rights, Act Number 23 of 2006
concerning Population Administration (amended by Law No. 24 of 2013) and Act Number 11 of
2008 concerning Information and Electronic Transactions (amended by Act Number 19 of 2016),
and Government Regulation No. 82 of 2012 concerning the Implementation of Electronic
Transactions and Systems. Indonesia also has a Draft Law (RUU) on Protection of Personal Data
that is currently being drafted in the DPR. The bill was made on the basis that existing
arrangements regarding privacy and personal data are seen as not providing maximum protection
with technological developments. The number of legal and illegal fintech problems has arisen, one
of which is the personal data coverage of victims of fintech without the victim's knowledge. one of
the cases of misuse of personal data of victims of fintech who was unable to repay loan money to
one of the fintech platforms and dozens of other cases in Surakarta are now handled by legal aid
institutions (LBH) Solo Raya). This makes it necessary to further study the urgency of making
personal data protection laws.
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Previous Research

There are several previous researchthat has relation with legal sychronization of personal data
protection in the development of fintech in Indonesia. Those are:

1. Research entitled, “Online Peer-to-Peer Lending Decision Making: Model Development
and Testing,” by Qingyao Wan, Dongyu Chen, and Weihua Shi. This research studies about lenders
decision-making processes in online peer-to-peer (P2P) lending by drawing on trust theory and the
valence framework to develop an integrated decisionmaking model, which we then tested
empirically using data from a survey conducted with 474 online lenders in China. The results
showed that initial trust and perceived benefit determined willingness to lend, and that the fear of
borrower opportunism did not have a significant impact on this willingness. Initial trust increased
willingness to lend both directly and indirectly, increased it by increasing perceived benefit. We
have identified the specific features of online P2P lending and provided valuable insights for
borrowers, lenders, and intermediaries.(Wan et al., 2016)

2. Research entitled, “Determinants of Successful Loan Application At Peer-to-Peer Lending
Market,” by Beata Gavurova, Martin Dujcak, Viliam Kovac, Anna Kotaskova. This research
studies about peer-to-peer lending as an alternative to classic bank loans, has become popular along
the world. There are significant differences due to the factors, which can be affected by borrowers
with the aim to get funded. The result of this study shows that there are 28 factors with a non-
negative impact and 20 factors have a negative influence. Comparison of these findings to other
studies enable us to describe the impacts of the social identity data and information about the loan
for investors, within the peer-to-peer lending market environment.(Gavurova et al., 2018)

3. Research entitled, “A decision support model for investment on P2P lending platform,” by

Xiangxiang Zeng, Li Liu, Stephen L, Jiangze Du, Xun Wang, Tao Li. This research studies about
peer-to-peer (P2P) lending, as a novel economic lending model, has triggered new challenges on
making effective investment decisions. In a P2P lending platform, one lender can invest N loans
and a loan may be accepted by M investors, thus forming a bipartite graph. Basing on the bipartite
graph model, we built an iteration computation model to evaluate the unknown loans. The
experimental results of the hybrid classification model demonstrate that the logistic classification
model and our iteration computation model are complementary to each other. We conclude that the
hybrid model (i.e., the integration of iterative computation model and Logistic classification model)
is more efficient and stable than the individual model alone.(Zeng et al., 2017)

4. Research entitled, “Analysis Of Aspect And Consumer Protection Efforts FintechSyariah,”
by Basrowi. Based on the results of the in-depth analysis it was concluded that: first, the form of
consumer protection in the use of fintech is in two ways, namely prevention and curative. Second,
various preventive measures that can be taken so that the organizers of Fintech do not abuse their
applications, are by giving them the obligation to report to the OJK. Third, the role of Bank of
Indonesia (BI), financial servises Outority (OJK), and the Ministry of Communication and
Information in providing learning to people not to become debtridden by providing counseling
through the provision of public service advertisements through television, newspapers, radio and
official sites, strengthening literacy and public insight.(Basrowi, 2019)

5. Research entitled, “Protection of Personal Data and Airline Passenger Privacy on The era
of Big Data,” by Ridha Aditya Nugraha. This article examines issues surrounding airline passenger
data protection in the realms of big data phenomenon. The history of privacy, including two
landmark cases, shall be elaborated from the beginning to provide a comprehensive discussion.
How the airlines operate through utilizing personal data, also their compliance towards the enacted
law shall be analyzed. Then the sentiments towards Passenger Name Record Agreement which
speaks on behalf of flight security is also being explored. Finally, the article aims to provide some
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recommendations towards the current drafting of the new Indonesian Data Protection Act draft by
taking into account lessons learned from airlines.(Nugraha, 2018)

The Legal Concept Of Credit

Credit is one of the business activities of banks in channeling funds to the public, as an
intermediary institution must be able to carry out its functions properly and optimally. Besides that,
based on Article 4 of Law No. 7 of 1992 as amended by Law No. 10 of 1998 hereinafter referred to
as the Banking Law, Indonesian banking aims to support the implementation of national
development in order to improve equity, economic growth and national stability towards improving
the welfare of the people at large. The provision of credit helps the community to develop,
especially in the real sector which is endeavored by small entrepreneurs, and will create
employment opportunities for the community so that people's welfare will improve(Mulyati, 2016).

The granting of credit from a bank to a debtor customer is based on a credit agreement, the credit
agreement contains an agreement on the rights and obligations of each party between the bank and
the debtor customer, which will become the law for the parties who made it. This principle
establishes a contractual relationship and places rights and obligations on the parties in accordance
with mutually agreed terms. In banking practice credit agreements are made in writing and in the
form of standard agreements.In granting credit, there are several related elements contained therein.
The elements contained in the granting of credit facilities are as follows: (a) Trust, trust is a
creditor's belief that the credit given (in the form of money, goods, or services) will really be
received again in the future; (b)Deal, the agreement between the lender and the credit recipient can
be set forth in an agreement where each party signs their respective rights and obligations; (c)
Period of time, every credit given has a certain period, this period includes the credit refund period
that has been agreed upon; (d) Risk, the longer the credit period, the greater the risk and vice versa;
(e)Remuneration; repayment is an advantage over providing a credit or service that we know as
interest.(Maya A, Devi Farah, Dwiatmanto, (Fakultas [lmu Administrasi, 2017)

Fintech Regulation

The National Digital ResearchThe Dublin Center defines about Financial Technology, that is
ainnovation in financial services withtake advantage of developmentsinformation Technology.
Whileaccording to International TradeAdministration, FinancialTechology is a"Revolution" of
merging servicesfinance with information technologywhich has improved qualityfinancial services,
and creatingfinancial stability. FinTech pointedon the use of technology forprovide financial
solutions.Specifically,FinTech is defined as an applicationdigital technology for problemsfinancial
intermediation(Lia Muhibatul Aliyah, 2019).

Fintech (financial technology) is an update in the field of financial services industry based on
technology and information that has a legal umbrella or legal basis and has been supervised by the
Indonesian government. The roles of fintech in Indonesia include the following: (a) Encouraging
the ability of MSME exports which is currently still low; (b) Increase national financial inclusion;
(c) Encouraging the distribution of national finance is still uneven in 17,000 islands; (d) Help fulfill
the needs of domestic financing that is still very large; and (e) Encouraging equal distribution of the
welfare level of the population.(Hadad, 2017).

Along with the development of fintech which continues to stretch until now, of course it must also
be balanced with the presence of regulations and clear supervision of the business running. Based
on Article 5 of Law Number 21 Year 2011 concerning the Financial Services Authority (OJK)
which states that the OJK has the function of organizing an integrated regulation and supervision
system for all activities in the financial services sector. Article 6 states more clearly that OJK

154



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

carries out regulatory and supervisory duties on: (a) financial service activities in the Banking
sector; (b) financial service activities in the Capital Market sector; and (c) financial service
activities in the Insurance sector, Pension Funds, Financing Institutions, and Other Financial
Services Institutions. When referring to these two articles, OJK is an agency that conducts
regulation and supervision of the growth and development of fintech. Fintech startup is part of the
financial services sector, both the Bank Financial Industry (IKB) and the Non-Bank Financial
Industry (IKNB) overseen by the OJK.

Regulations and supervision are very important for the sustainability of Fintech in Indonesia. This
relates to the legality of the business being carried out because in its implementation the
development of fintech has potential risks which are related to consumer protection, financial
system stability, payment systems and economic stability. The purpose of regulation and
supervision by OJK is to minimize these risks and support sustainable and stable economic
growth.To respond to the current fintech issue, the OJK has formed the Digital Economy and
Finance Innovation Development Task Force to oversee the fintech actors and at the end of 2016,
precisely on December 29, 2016, the OJK finally issued a regulation regarding fintech namely OJK
Regulation Number 77 / POJK.01 / 2016 concerning Information Technology Based Lending and
Borrowing Services (LPMUBTI). The POJK contains rules regarding the provision, management
and operation of Information Technology-Based Money Lending and Borrowing Services(Santi et
al., 2017). In the year of2018 OJK issues new regulationsnamely POJK No. 13 / POJK.02 /
2018about DigitalFinancial Innovationin the Financial Services Sector. Regulationthese are
provisionswho oversees surveillanceand the regulation of the technology industryfinance. The
second difference is regulationThis is POJK No. 77 /POJK.01 / 2016 is a frameworklaw for
financial technology which ismore specifically, the type of loanP2P online lending, while POJKNo.
13 / POJK.02 / 2018 regulatesfinancial technology startups withnew business innovations that
haven'tgoverned by previousregulations.(Budiyanti, 2019).

Methodology

In this study the authors used an empirical approach. Empirical legal research is one type of legal
research that analyzes and examines its work in society. This research was conducted by examining
primary data in the field at the Solo Raya Legal Aid Institute (LBH Solo Raya) related to assisting
dozens of illegal online loan victims who misused victims' personal data. This type of research
used by the author in this research is descriptive research which is a problem solving procedure that
is investigated by describing or describing the state of the subject or object of research at the
present time based on the facts that appear. In this study the writer took the location at LBH Solo
Raya. Retrieval of this location with the consideration that the source of data at that location allows
for research related to synchronizing the legal protection of personal data of illegal online loan
victims in fintech practices, especially in the Surakarta region. Data presented from data sources
which include primary data and secondary data. Primary data is data obtained in the form of facts
or information on the results of research directly at the research location and the results of
interviews with lawyers or legal advisors who accompany cases of illegal online loan practices and
victim's defamation through the misuse of the victim's personal data whose information is stored on
the victim's cellphone . Literature data that is the data needed in this study is secondary data in the
form of legal materials consisting of primary legal materials, namely binding legal material and
secondary legal materials. Primary legal material is legal material that is authoritative, namely
norms, basic rules and regulations. In this study, the primary legal material used is the Financial
Services Authority Regulation (POJK) Number 77 / POJK.01 / 2016, concerning Information
Technology Based Lending and Borrowing Services (LPMUBTI). While the secondary legal
material in the form of literature and journals relating to the problem. This study uses a field study
method using interview techniques with lawyers and legal advisers at LBH Solo Raya who assist
victims of online loans directly in the police and literature study methods. Data analysis was carried
out qualitatively in the form of data in the form of words or sentences. The method of data analysis
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is done by using deductive logic, to draw conclusions from general matters into specific or
individual cases.

Result and Discussion
1) The Problem of Financial Technology Implementation in Indonesia

Noted there are 227 companiesonline loan servicesviolating POJK No, 77 /POJK.01 / 2016 which
obligesorganizer or companyonline loan services forregister to OJK. Of the amountthe
majoritycame fromChinese developer. From a search engineGoogle, the platform can easily found
onapplication on Play Store and App Store. Number of loan services online from China that goes
toIndonesia is likely causedby the tightening of regulations in China itself. However, OJK can not
confirm the companyin what field is it engagedand howmany totalits customers(Budiyanti, 2019).

Based on the research results obtained by the writer from the facts in the field about the problem of
online loans in the Surakarta area which takes many victims. One of the victims was abused by the
fintech agent after being unable to return the money he borrowed. Without the knowledge and
consent of the victim, the fintech agent misused the victim's personal data to contact the victim's
friends in order to embarrass the victim. That victim is a woman from Surakarta City with the
initial YT (50), a mother of two children from Solo, Central Java, who is entangled in online loan
debt through the Incash application, one of the illegal platform fintech. Because she does not pay
off the debt, the borrower deflects the problem about herself. Information in the form of a meme
containing the words: "I hereby declare that I am willing to be raped alternately for getting
Rp1,054,000 to pay off my debts in the InCash application. Guaranteed to be satisfied, those
interested are immediately contacted." This news is spread in the WhatsApp group. The group
consists of 20 partners. She said, Incash tried to tap her cell phone, so she could find out the entire
contents of her message.

The chronology begans after agreeing to all the fintechIncash loan terms, YI tried to request an
online loan of Rp 1,000,000, but after spending administrative costs the amount of the loan
received was around Rp680,000. The loan must be returned within one week to Rp1,054,000. It's
just that the compilation is due, YI apparently can not pay off the loan. In fact, YI has spoken
kindly to the Incash officer who collected it. After that few days later, Incash officer began to
terrorize via text messages to the contact numbers on her phone. Knowing the posters that harassed
her were distributed, YT also admitted that she was shocked. Then, she asked friends who belong to
the whatsapp group to leave the group.Besides YI (51), from Solo, Central Java, there were six
other victims of the online-based loan. The victims of online loans have now been handled by the
Soloraya Legal Aid Institute (LBH) located on JalanlrSoekarno, Hamlet II, Madegondo, Grogol
District, Sukoharjo, Central Java. A representative from LBH Soloraya, Made Ridha said, the
victims of the Incash online loan he handled were mostly terrorized because they were late in
paying the loans. Fintechlncash is allegedly illegal. According to him, to ensnare his victims,
fintechIncash provides loan promotion funds easily and quickly via text message (SMS). After the
victim agrees with the loan, they are given a link with the intention of being downloaded. In
addition to providing easy money loan promos, Made said the target of Incash online loan victims
is from a low-income community.

Knowing the number of victims or consumers of online loan services who are late making
payments which are then digitally persecuted. Therefore, the Financial Services Authority (OJK)
urges the public to be careful and not to arbitrarily choose an online debt provider. OJK Board of
Commissioners Chairman, WimbohSantoso explained, fintech products must be officially registered
and join the fintech association that had been formed. Victim's Legal Counsel, GedeSukadenawa
Putra explained that his client had taken legal action by reporting the case to the Solo District
Police Station, Central Java. Because they had committed defamation and violations of the Law
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(UU) Information and Electronic Transactions (ITE). He explained the beginning of the case when
his client was billed twice by the fintech offender. But he has not been able to pay the bill,
immediately judged by the fintech by creating a Whatsapp group whose members are colleagues,
friends, and family.

The Police insisted that posters on social media online loan victims who said they were willing to
take turns to pay off debts were a criminal offense. For this reason, the Police through the Cyber
Directorate will explore this matter. According to him, the poster is an effort to suppress victims
who have not been able to pay their debts by acting against the law, namely spreading the victim's
identity by being given an explanation that violates the law. For this incident, the police asked the
public not to easily believe the persuasion of online legal and illegal persuasion spread on social
media. The former Central Kalimantan Deputy Police Chief asked that people are always alert and
first read the rules if they want to make loans to an online application.

Based on the results of an interview conducted by the author with one of the advocates of LBH
Solo Raya, Made Ridha, which based on his statement, the average online borrowing money came
from the lower middle class. The total number of illegal finteh victims in Surakarta is already 35
persons. LBH Solo Raya said that the victim he accompanied, named YI, was still in the
investigation stage and still there was no determination of the suspect from the police. According to
the YT attorney, Made, the role in one online loan application is divided, so in an application there
is a duty as a funder, there is a role as a marketing, IT expert, and also there is a dept collector.
There is a lot of recognition that one of the funders came from China, then made his own servers
here, and uploaded their application to the Play Store. From the victim's confession, the victim
claimed to be terrorized by the agent after cant pay off the debt. The terror reaches the victims'
friends and families. And in terms of interest offered even soared when she wanted to be returned,
so the victims were overwhelmed in replacing the money borrowed.

Made, one of the advocates or legal counsel of LBH Solo Raya admitted, there were also cases
which misusing personal data after the victims submitted to the holders of online applications in the
form of submitting their identity card (KTP), then misused to terrorize other victims. So the
perpetrators then tapped the victim's cellphone and spread the hoax through friends and the victim's
families. According to Made, in cases handled by the police the handling must be clear from the
trial to the verdict. One of the functions carried out by LBH Solo Raya for victims of online
lending is to provide assistance, socialization, and explanation to the victims that the actions they
have taken are not a violation of law or crime as said by fintech agents in the form of brainstorming
terror in order to emerge a sense calm from the victim's side. According to Made, there has been a
form of coordination with the OJK Solo that the OJK Solo should be able also to take a role in
scanning illegal fintechs that are not registered and play a role in supervision so that legal finteh
does not carry out the same procedures or commit terror in the billing process. According to Made,
the state should not underestimate the illegal fintech cases which continue to harm the societyin
many cases. Made also believes that there is urgency in the formation of a personal data protection
law going forward and the idea should be to build an alliance between the legislative, OJK,
academics, and LBH parties to build a forum for emphasizing the importance of establishing rules
on protecting personal data.

According to KustantoArief, legal adviser in LBH Solo Raya, the chronology of the illegal online
loan fintech cases that ended in terror began with SMS (short text messages) from the agents.So,
the system is that the victim is offered directly with the requirements in registering for the
application to enter personal data, such as identity card(KTP), family card (KK), selfie photos, and
other personal data without using standard agreements. Then after the personal data is submitted,
the money that is to be transferred is immediately disbursed and handed over to the borrower of the
funds not in full but has been reduced. But some time after the funds were transferred then
applications that have been uploaded on the Play Store are slowly being deleted without the
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knowledge of the victims. And after the victim cannot return, then the victim's cell phone network
is tapped and then terrorized through a new group whastapp account that includes the victims and
their friends and then the victim is humiliated. Kustanto also considered the importance of
establishing a personal data protection law as a preventive measure in preventing fintech cases
from recurring.

Based on the results of research at OJK. There are many companies that have been registered and
licensed in the OJK as of January 25, 2018 there are 34 companies, of which 10 are presented in
the following table:

Platform  Website Company Name Listed Signature Date
Name

DanaKita  http://www.danakita.com/ PT. S-
Danakita 1861/NB.111/2017 2017

Data Prima

Amartha  http://amartha.com/ PT. S- 31 May
Amartha 2491/NB.111/2017 2017
Mikro
Fintek
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Modalku http://modalku.co.id/ PT. S- 31 May

Mitrausaha  2493/NB.111/2017 2017

Indonesia
Group
http://www.pendanaan.co
Danacepat m/ PT. S- 02 June

Pendanaan  2537/NB.111/2017 2017

Teknologi
Nusa
http://www.awantunai.com
'Awan Tunai / PT. S- 02  June

Simplefi 2538/NB.111/2017 2017

Teknologi
Indonesia

Klik ACC http://klikacc.com/ PT. Aman S- 15 June
Cermat 2793/NB.111/2017 2017
Cepat

CROWDO http://crowdo.co.id / PT. S- 16  June

Mediator 2842/NB.111/2017 2017
Komunitas
Indonesia

Based on the data above, fintech companies can be classified as: a) information technology
and software companies that support and facilitate financial sector companies or more so-
called bank technology service providers and b) tech-startups or small innovative companies
that replace ordinary financial intermediaries, with easy accessibility that can afford causing
'interference’ for commercial banks and the banking system(Rusydiana, 2018).So in fact the
process of fintech in granting credit is referred to as peer to peer lending based on POJK
Number 77 is the Information Technology Based Money Lending and Borrowing Service is a
financial service provider to bring together lenders with loan recipients in the context of
entering into loan and loan agreements in rupiah directly through an electronic system using
the internet network. This is the same as loan-based crowdfunding, in which the funds to be
distributed in the form of debt and reductions will get compensation in the form of
repayments on loans and interest.

The mechanism for filing company registration in accordance with POJK Number 77 / POJK.
01/2016 as follows:In accordance with the POJK, the company can register with OJK by
submitting an application that has the requirements as stated in the POJK.General
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requirements: (a) Legal entity in the form of Limited Liability Company and Cooperative; (b)
Maximum foreign ownership of 85%;

Having HR with expertise and or background in IT; (d) DC and DRC in Indonesia; (e) Using
an escrow account and virtual account in Indonesian banks. Registration: (a) Minimum capital
of IDR 1 billion; (b) The platform is registered with the Ministry of Communication and
Information; (c) General plan for resolving rights and obligations if the registered status is
revoked or thepermit is not approved (d) Complementary supporting documents; which
contains: (1) Deed of establishment of a legal entity; (2) Proof of identity of shareholders and
management; (3) TIN (tax id number); (4) Certificate of domicile; (4) Proof of operational
readiness; and (5) Proof of capital fulfillment.

So based on the requirements of the OJK mentioned above, the general requirements for
companies wishing to register for fintech are limited-company (PT) and can also be in the
form of cooperatives with maximum foreign ownership of 85%, meaning that not all shares
may be controlled by foreigners, so that ownership of at least 25% comes from domestic ,
then the company has a good IT management base. Another important thing is to have an
escrow account. Escrow account based on Bank Indonesia Regulation No. 3/11 / PBI / 2001
in the explanation of Article 4 A paragraph (1) is defined as an account that is opened
specifically for a specific purpose that is used to collect funds entrusted to a bank or company
based on certain conditions contained in a written agreement. Then the fintech company must
also have a virtual account in the sense that the company's customer identification number is
opened by the bank at the request of the company to be subsequently given by the company to
its customers (both individuals and non-individuals) as the Receiving Purpose Account
Number (Collection).Furthermore, in registering fintech companies must have a minimum
capital of 1 billion with a platform that has been registered at the Ministry of Communication
and Information by completing supporting documents such as deed of establishment, proof of
identity of shareholders and management, tax id number, certificate of domicile, proof of
capital fulfillment and readiness operational. OJK in registering registration also tightens
fintech registration by always monitoring supervision and renewal of regulations issued
specifically to regulate the running of fintech.

2) The Legal Synchronization of Personal Data Protection in Development of
Fintech

Fintech with financial services such as crowdfunding, mobile payments, and money transfer
services is causing a revolution in the startup business. With crowdfunding, you can get funds
from all over the world easily, even from people you've never met even though.Fintech also
allows money transfers globally or internationally(Muhammad Rizal, Erna Maulina,
2018).Fintech can also be assumed as Peer-to-Peer (P2P) lending that can be defined as a
“financial exchange”that occurs directly between individuals without a directintermediation
of a traditional financial institution.Peer-to-Peer lending involves the matching ofborrowers
and investors via a web-based platform and the operatormanaging, as an agent for investors,
the resulting repaymentobligations of borrowers.(A, 2018). Trust is a prime determinant of
transaction for lenders. In the literature, trustis analyzed by the framework ofantecedents—
trust-outcomes, trust is conceptualized as specific trustbeliefs and general trust beliefs.
Specific trust beliefs are antecedents of general trust beliefs and behaviouralintention is the
outcome of general trust beliefs. Many literatures investigate trust towards borrower and they
find that lenders use both hard information and soft informationabout borrowers to create trust
and thus make investing decisions.(Wang & Tu, 2017)
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In general, between the organizer and the loan recipient, a legal relationship takes the form of
an agreement. However, the agreement between the organizer and the recipient of the loan is
in the form of an Information Technology lending user borrowing service. The agreement was
born when the recipient of the loan has made an acceptance in connection with all the
conditions of use set by the organizer and then submits a loan application based on conditions
determined by the organizer.In a binding agreement between the organizer and the recipient
of the loan is related to the loan process that will be obtained by the loan recipient from the
lender through the mediator of the organizer as well as the mechanism of repayment or
repayment of the loan. This agreement can be considered as the beginning of the loan
agreement.Because at this stage the presence of loan recipients who need funds and then bind
themselves to the organizer to be reunited with the lenders.Between the organizer and the
lender a legal relationship occurs in the form of an agreement on the operation of the loan
service for borrowing money based on Information Technology. The agreement was born
because the lender committed itself to the organizer to provide loans / funding to loan offers
from loan recipients submitted through the organizer. This implementation agreement is
considered as the beginning of the loan agreement that will occur.

Because the loan agreement will only happen when the lender agrees to fund. However, the
participation of the organizer in the agreement that will occur between the loan recipient and
the loan recipient is only as an intermediary that brings the two parties together. The
implementation agreement is strengthened by the confirmation of the organizer related to the
agreement to fund the bids submitted. This confirmation is indicated by the sending of a
funding form by the lender.The agreement of agreement will certainly give rise to rights and
obligations for the organizer and the lender. One of the obligations of the organizer is obliged
to provide access to information to lenders on the use of funds and information on loan
recipients. Information on the use of funds provided by the organizer must contain at least: (a)
the amount of funds lent to the loan recipient; (b) the purpose of the use of funds by the loan
recipient; (c) loan interest rate; and (d) term of the loan.

Whereas one of the lenders' obligations is to conduct funding in accordance with a
predetermined amount in the funding form that has been submitted to the organizer.Between
lenders and loan recipients there is a legal relationship in the form of a loan agreement / loan
agreement. Borrowing and lending according to Article 1754 of the Civil Code is an
agreement with which one party gives the other party a certain amount of goods that are used
up due to usage, on condition that the latter party will return the same amount ofthe same type
and quality .The object in this loan agreement is money. The implementation of the loan
agreement is also carried out online. The lending and borrowing money agreement begins
with the filing of a loan application by the loan recipient through a form facility provided by
the organizer. Then the application is analyzed and assessed by the organizer who acts as an
intermediary / container (marketplace) to then be offered to the lender. When in this case the
lender agrees to conduct funding, the lender provides confirmation through a form that has
also been provided by the organizer. After this process, a loan agreement willtake place
between the loan recipient and the lender.Based on each good relationship between the
organizer, the lender and the recipient of the loan has been arranged in such a way regarding
risk mitigation, so that in each relationship there has been a provision or agreement that takes
into account including the provisions of the funds needed, the purpose of borrowing those
funds, the amount loan interest and loan repayment period must all be clearly agreed upon,
including collateral or collateral provided by the borrower of funds.In addressing the
weaknesses that occur in the future, including if there is a failure to pay, or difficulties in
billing payments, including misinformation or transaction errors, and also the network error in
fintech is a part of risk mitigation that must always be built and reinforced by fintech itself.
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Indonesia in general has legal regulations governing privacy policy in the online marketplace
system, which is contained in Act Number 11 of 2008 concerning Electronic Information and
Transactions (Act Number 18 of 2008 concerning ITE) and Government Regulation Number
28 of 2012 concerning Operation of the System and Electronic Transactions (PP No. 28 of
2012 concerning PSTE)(Indriyani, Andaria, & P, 2017). In the future, the projection of
privacy data protection through the privacy policy mechanism in the online marketplace
system continues to improve, because there are two legal regulations that specifically regulate
privacy rights, namely the Draft Ministerial Regulation on Personal Data Protection which is
the mandate of PP Number 82 of 2012 and the Draft Law - Regarding Personal Data
Protection, the two legal regulations are encouraged by the government to answer the needs of
the community related to the protection of consumer privacy.

Content material regulated in the personal data protection lawsmust originate from
comparative studies of regulations relating to the protection of personal data in several
countries that have more deeply regulated the protection of personal data. At present the
provisions concerning the protection of personal data are regulated in legislation. So with the
new law on the protection of personal data, it is also hoped that in the future transformation
and harmonization will occur between regulations (which have previously governed privacy
and data protection separately) if later this personal data protection lawswill be legally
promulgated. Efforts to draft good laws and regulations regarding personal data protection
lawsif they are successfully enacted will also directly provide success for legal experts to
realize the protection of personal data in the fintech business era as a legal ideal (rechtsidee),
so that later there will be no legal vacuum and increase legal certainty in the national legal
order(Yuking, 2018).

A legal instrument for protecting privacy and personal data in the era of the digital economy
must meet at least 3 criteria: (1) international character; and (2) are the glue elements of
individuals and economic society. Characteristics First, the protection of privacy and personal
data must also be supported by regulations that are cross-border in nature. Such rules include
the rule that the transfer of privacy and personal data outside the national territory must
require special approval, and can only be carried out to countries that have the same privacy
and personal data protection. Second characteristic, in the context of the Digital Economy
Era, protection of privacy and personal data must also include the protection of personal
rights. In other words, besides having to be negative rights that require the state not to do
something so that those rights are fulfilled, it must also be positive rights whose fulfillment of
rights can only be done with the active role of the state. The era of the digital economy with
all its special characteristics and rapid development cannot require the state to remain silent,
but to do something more. Characteristics Third, protection of privacy and personal data can
increase the confidence of individuals to participate in becoming a digital economy era
society(Sinta Dewi Rosadi, 2018).

Based on the results of the above research, and the problems handled by LBH Solo Raya, the
need for the urgency of establishing a personal data protection law is given the growing
number of online loan cases followed by cases of intimidation and intimidation as well as
cases of harassment of victims. Finteh agents intercepted and misused personal data through
the victim's cellphone without the victim's permission which was then used to terrorize the
victim. In the draft personal data protection law it is necessary to include special rules such as
the most important one is the elimination of access to the victim's personal data.There are
several important points in the draft law on personal data protection later including tight
controls on the controller and processor, clarity of the relevance of the use of customer data as

162



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

part of the application of E-KYC (Electronic-Know Your Customer), data storage deadline
customers, and erasing customer personal data facilities.

Conclusion
Based on the discussion above, it can be concluded as follows:

The state should not underestimate the illegal fintech cases which continue to harm the
societyin many cases. There is urgency in the formation of a personal data protection law
going forward and the idea should be to build an alliance between the legislative, OJK,
academics, and LBH parties to build a forum for emphasizing the importance of establishing
rules on protecting personal data.

Based on the results of the above research, and the problems handled by LBH Solo Raya, the
need for the urgency of establishing a personal data protection law is given the growing
number of online loan cases followed by cases of intimidation and intimidation as well as
cases of harassment of victims. Finteh agents intercepted and misused personal data through
the victim's cellphone without the victim's permission which was then used to terrorize the
victim. In the draft personal data protection law it is necessary to include special rules such as
the most important one is the elimination of access to the victim's personal data. There are
several important points in the draft law on personal data protection later including tight
controls on the controller and processor, clarity of the relevance of the use of customer data as
part of the application of E-KYC (Electronic-Know Your Customer), data storage deadline
customers, and erasing customer personal data facilities.
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ABSTRACT

Purpose of the study: This paper evaluates buying and selling online as technological
advancements indeed spoil many people in all fields. The rapid consumptive behavior of the
community has made land for investors to invest their capital in the trade sector grow rapidly.
The increasing demand for consumer goods has led to the rise of online stores that have
experienced a significant increase, resulting in the emergence of hundreds of online stores
that are official or that use social media. Anyone can be an online store owner, buyers ranging
from parents, teens to children.

Methodology: This research paper was conducted using descriptive normative study
methods. As a secondary legal material, this writing draws on literature, papers, journals and
research related to this writing.

Main Findings: This paper will discuss about how the transcendental value in Islam can
reduce the abuse of online stores to avoid fraud or sell incompatible goods, even the legal
problem is fraud against buyers who have transferred money, but the goods are not come.
Application of this study: This research is expected to minimize the misuse of online store
transactions regarding the number of dishonest sellers and to justify all means of cheating so
that it is necessary to link religious aspects in online transaction activities so that it is
expected to reduce the chance of harm to sellers and buyers.

Keywords: Online shop, technological progress, religion

INTRODUCTION
Al-Qur'an at Surah Al Baqoroh verse 275, Allah confirms that: "... Allah justifies the sale and
prohibit usury ...". The interesting thing from this verse is the prohibition of usury which was

preceded by the halting of buying and selling, with a record as long as it is done correctly in
accordance with the guidance of Islamic teachings. Paragraph Al Baqoroh above is intended
for offline transactions. Following the rapid development of technology, popping up online
trading transactions through many online stores have sprung up.

An online store can be broadly interpreted as the sale and purchase of goods and
services through electronic media via the internet or online. Like selling products / goods
online as OLX, Zalora, Lazada, Tokopedia, Open Stalls, Blibli, Elevania, Shopee etc. . In this
business, support and service to consumers uses certain sites or websites via laptops or
computers; or applications that can be downloaded from gadgets or cellphones via Playstore.
There are many more independent online stores which are virtual private stores, usually using
social media as a means of offering merchandise and making transactions. Social media such
as Facebook, Instagram, Blogspot or Kaskus are widely used for online transactions.

The ease of doing online transactions must still be accompanied by several rules of
sale and purchase in Islam, because without these rules, these conveniences will reap
controversy and some things that are worthy of doubt or even haram. For example, it contains
elements of usury, gambling, or gharar. Therefore it needs a review of the course of the online
shop's activities to be adjusted to the arguments of the Qur'an and the sunnah that is clearly
halal.
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RESEARCH METHOD

This study was conducted by using the method of descriptive philosophical normative study.
As a secondary legal material, this paper garnered information from literature, papers,
journals, and other related studies.

RESULT AND DISCUSSION

a. Online Store transaction
According to the Big Indonesian Dictionary, shop means a place or permanent building to sell
goods (food, drinks, and so on). Whereas Online, whose Indonesian language translation is
dalam jaringan or abbreviated as daring, has the meaning of being connected through
computer networks, the internet, and so on. As for the term online shopping according to
Wikipedia is the activity of purchasing goods and services through the Internet media.
Through shopping via the Internet a buyer can see in advance the goods and services he wants
to spend via the web promoted by the seller. This online / online shopping activity is a new
form of communication that does not require direct face-to-face communication, but can be
done separately from and to the rest of the world through the media of notebooks, computers,
or mobile phones connected to the Internet access service.

Online shopping is a form of electronic commerce used for seller-to-seller or seller-
to-consumer transactions. So departing from the two terms in the language above, we can
interpret the online store as a place for trading or buying and selling goods that are connected
to a network in this case the internet network.

In conducting electronic transactions in this case buying and selling online, there are
advantages and disadvantages obtained by businesses and consumers. As for the advantages
and disadvantages for business people and consumers in buying and selling online, namely:

The advantages of buying and selling online for businesses there are several
advantages of buying and selling online for businesses, namely:

1) Can be used as land to create income that is difficult or cannot be obtained through
conventional means, such as directly marketing products or services, selling information,
advertising, and so on;

2) Buying and selling can be done without being bound to a certain place and time. Buying
and selling online is a business that can be done anytime and anywhere, as long as there are
facilities to access the internet;

3) The initial capital needed is relatively small. The capital required is internet access
facilities and the ability to operate them. Many service providers offer promotional media,
both paid and free
4) Buying and selling online can run automatically. Business people only do this buying and
selling business for a few hours each day as needed. The rest can be used to do other
activities.

5) Wider market access. With the wider market access, the potential to get many new
customers is even greater.

6) Customers (consumers) more easily get information that is treated online. Communication
between businesses and consumers will be easier, more practical, and saves time and money.
7) Improve time efficiency, especially distance and time in providing services to consumers
as buyers.

8) Savings in various operational costs. Some cost components such as transportation,
communication, rent, employee salaries and others will be more efficient. With the cost
savings in various components, it will automatically increase profits.

9) Better service to consumers. Through the internet, customers can express their needs or
complaints directly so that businesses can improve their services.

Some of the advantages of buying and selling online for consumers, namely:
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1) Home shopping. Buyers can make transactions from home so they can save time, avoid
traffic, and reach shops far from the location.

2) It's easy to do and doesn't need special training to be able to shop or make transactions via
the internet.

3) Buyers have a very wide choice and can compare products and services that they want to
buy. For example, consumers can look at photos of goods posted by business actors.

4) Not limited by time. Buyers can make transactions at any time for 24 hours per day. For
example, consumers can be embarrassed at buying and selling transactions at any time
without having to fear that businesses' shops will be closed;

5) Buyers can search for products that are not available or difficult to obtain at traditional
outlets or markets.

In addition to the advantages gained by consumers in conducting online transactions,
consumers also often face problems that are pleasing with their rights.

This can be said as a drawback when conducting online buying and selling transactions, such
as:

1) Consumers cannot immediately identify, see, or touch the goods to be ordered. consumers
only see photos of goods that are wanted through the posts of business actors;

2) Unclear information about the goods offered. For example, consumers cannot clearly know
whether the goods are a or b quality because they only see photos of the goods;

3) Unclear status of the legal subject of the business actor. For example, the seller as a
business actor does not provide a guarantee of certainty so that consumers do not feel
disadvantaged;

4) There are no guarantees of transaction security and privacy, as well as an explanation of
the risks associated with the system used, especially in the case of electronic payments, both
with credit cards and electronic cash.

5) Imposing unbalanced risk, because in general the sale and purchase of the internet, the
payment has been paid in advance by the consumer, while the goods will not necessarily be
accepted or will follow later because the guarantee is the guarantee of delivery.

B. Transcendental value in online store transactions

Islam has clearly set the issue of buying and selling in the chapter muamalah, starting
transactions, terms of buyers and sellers, classification of buying and selling with various
opinions from the scholars. Islam also regulates human behavior in meeting their needs,
namely in business activities that bring benefit. Based on that, Islam has offered some basic
rules in transactions, agreements, or seeking wealth. Transcendental value contained in Islam
is one of the offers that can reduce the disadvantages in online shop transactions.

Transcendental Laws are rules that always add spiritual aspects as part of the legal
basis. In other words, there is always the "participation" of God in every law made by
humans, namely the attempt to incorporate religious norms into law that ultimately shapes
morality according to religious rules. Postmodernism began to take up things that are
irrational (emotions, feelings, intuition, personal experience, speculation), moral, and spiritual
as an integral part in understanding scientific studies / issues. Legal thinking which is
considered unsatisfactory (critical and even rebellious) towards the paradigms of modern
liberal and established law which is categorized as postmodernism thought.

Ibn Kathir in his interpretation explained that Allah SWT forbids His servants who
believe in eating the property of others in a vanity way and ways to find profits that are not
legal and violate the Shari'a such as usury, gambling, and the like of various kinds of
deception. appear to be in accordance with Sharia law. Allah SWT excludes from this
prohibition the search for property by means of commerce which is carried out on the basis of
equal likes by both parties concerned.
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In the interpretation of al-Maragi it is said that the basis of commerce is mutual
respect. Where in this verse there are signs of some benefits, namely:

a) The legal basis for commerce is mutual respect between buyer and seller.
Deception, lying and falsification are things that are forbidden;

b) Everything that exists in the world in the form of commerce and what is stored in
its meaning such as sleaze, which is impermanent and impermanent, should not neglect
reasonable people to prepare themselves for a better and eternal life hereafter;

c¢) It implies that most types of commerce mean eating wealth with vanity. Because

limiting the value of something and making the price match its size based on a straight
balance is almost impossible. Therefore, tolerance applies here if one of the two substitutes is
greater than the other or the cause of the price increase is the skill of the merchant in
decorating his merchandise and passing it on with beautiful words without forgery and fraud.
Often a person buys something while he knows that he might buy it somewhere else at a
cheaper price. This was born because of the cleverness of traders in trading. It includes
commercial sleaze which results from mutual disbelief, hence the law is lawful.
Pillars and terms of sale and purchase can be said to be valid if it meets the pillars and
conditions set by the syara '. Regarding the pillars and terms of sale and purchase, the scholars
differed. In determining the buying and selling pillars there are differences of opinion among
the Hanafi school of thought scholars and jumhur ulama. According to one Hanafi sect, there
are only one trading group, namely the consent and the Kabul. According to them, the one
who gets along well in trading is only the willingness (pleasure) of both parties to sell and
buy. However, because the element of willingness is an element of the heart that is often
invisible, it is necessary to show indicators of willingness from both parties. These indicators
can be illustrated in consent and consent, or through mutual giving of goods and the price of
goods. This is different from the opinion of jumhur ulamas who state that there are four pillars
of sale and purchase, namely: a. A person in good faith (seller and buyer); b. Sighat
(recitation of consent and Kabul); c. There are items purchased; d. There is a replacement
exchange value of goods.

According to the Hanafi school of scholars, the person who has the intention, the
goods purchased, and the exchange value of goods are included in the terms of sale and
purchase, not in harmony. The terms of sale and purchase in accordance with the terms of sale
and purchase stated by the decision of the ulama (jumhur ulama) are as follows: A person
who has an Islamic Jurisprudence agreement agrees that the person making the sale and
purchase agreement must fulfill the following conditions:

a) Sensible. Buying and selling that is carried out by small children who have no legal sense
is invalid. As for small children who are already mumayyiz, according to the Hanafi school of
thought, if the contract they carry brings benefits to them, such as receiving a gift, will, and
alms, then the contract is valid. Conversely, if the contract is to bring harm to him, such as
lending his property to others, giving, or giving it, then the legal action is not justified
according to Islamic law. Transactions carried out by child mumayyiz which contain benefits
and harms at the same time, such as buying and selling, leasing, and trade unions, are
considered valid, according to the law with the provisions if the guardian permits after careful
consideration. Jumhur ulama are of the opinion that those who carry out the sale and purchase
agreement must be of legal age and understanding. If the person in the act is still mumayyiz,
then the sale and purchase is not valid, even if he gets permission from his guardian.

b) The person who makes the contract, is a different person. That is, a person cannot act as a
buyer and seller at the same time. 2) The requirements related to the consent of the ulama of
figh scholars agree that the main element of the sale and purchase is the willingness of both
parties. This willingness can be seen during the contract. [jab and Kabul must be clearly
disclosed in transactions that are binding on both parties, such as the sale and purchase and
lease agreements, and marriage agreements.
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Regarding transactions which are binding on one of the parties, such as wills, grants, and
endowments, it does not need to be Kabul, because such a contract is enough with permission.
Even according to Ibn Taymiyyah and other scholars, consent is not required in matters of
wagf. If permission and consent have been pronounced in the sale and purchase agreement,
ownership of goods and money has changed hands. The item that changes hands becomes the
property of the buyer and the exchange rate or money changes hands becomes the property of
the seller. Jurisprudence scholars state that the conditions of consent and consent are as
follows: a) People who pronounce it have puberty and understanding or have reasoned,
according to their differences in determining the conditions as stated above; b) Kabul is in
accordance with the consent. For example, the seller says: I sell this bag for ten thousand,
then the buyer replies: I buy for ten thousand;
¢) [jab and Kabul are conducted in one majlis. That is, the two parties who entered into the
sale and purchase agreement were present and discussed the same problem. If the seller says
consent, then the buyer leaves before saying Kabul or the buyer engages in other activities not
related to buying and selling issues, then he says Kabul, then according to the agreement of
figh scholars, the sale and purchase is invalid, even though they are of the opinion that the
consent must not be answered directly with Kabul.
As for the sharia standards that have been mentioned, there are legal norms listed in the
principles of agreement in Islamic law. The principle of agreement in Islamic law according
to Prof. Syamsul Anwar namely:

a. Principle of Ibahah (Mabda ’al-ibahah)
Formulated in the adage "In principle everything can be done until there is an argument
forbidding it"

b. Principle of Freedom of Intention (Mabda "Hurriyyah at Ta’aqud)
Sellers in buying and selling online in particular can put any clause in the contract as long as
it does not violate the limits of the Shari'a, namely eating wealth by way of vanity or not
against public order and decency.

c. Principle of Consensualism (Mabda *ar-Radha’iyyah)
The parties have agreed to exchange goods for money. The agreement was subsequently
applied through the consent and qabul stages

d. The principle of promise is binding
In buying and selling online there is a slogan that reads, "Keep No Canceled". So, when a
buyer has ordered an item, it means that the item has been bound and indirectly there is an
appointment with the seller that he will buy the item. In the rules of figh proposal it is stated
that, "the order shows in principle the obligation"

e. The Principle of Balance (Mabda 'at' Tawazun fi al-Mu’awadhah)
The principle of balance in buying and selling online is reflected in the risks borne by each
party, namely the seller and buyer. When the buyer feels disadvantaged because the goods do
not match the specifications laid out by the seller, then the goods can be exchanged on the
basis of the seller's willingness.

f. Principle of Benefit (Not burdensome)

That the agreement made does not harm either party.

g. The Principle of Amanah
In Islamic agreement law, a mandate from the online seller is required to provide honest
information to the buyers who do not know much about it. This is necessary to avoid gharar
or possible risks.

h. Principle of Justice
In contemporary Islamic law a principle can be accepted that for the sake of justice, the
conditions contained in my contract can be changed by the court if there is a reason for it.

With the regulation of the pillars and conditions of sale and purchase in Islam can be
a reference and can be applied in online shop transactions, so that a legitimate sale and
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purchase can be maintained according to the rules, does not cause harm and can make it
unlawful because it does not comply with the terms and conditions. The rules in Islam are
very flexible and can be adapted to the development of the times as long as they do not
deviate from the rules that have been required. The steps we can take to make buying and
selling online permissible, lawful, and legal according to Islamic law:

a. Halal Products. The obligation to maintain halal-haram law in the object of commerce
remains in effect, including in online commerce, bearing in mind that Islam forbids the results
of illicit goods or services, as confirmed in the hadith: "Indeed, if Allah has forbidden a
people to eat something, surely He also forbid the results of sales. "(HR Ahmad, and others).
It may be that when trading online, feeling reluctant or reluctant to others vanished or
diminished. But you surely realize that Allah ‘Azza wa Jalla still records your lawful or
illegal trading.

b. Clarity of Status. Among the important points that you must pay attention to in every trade
is the clarity of your status. Whether as the owner, or at least as a representative of the owner
of the goods, so they are authorized to sell the goods. Or do you only offer goods procurement
services, and for this service you require certain rewards. Or is it just a trader who does not
have the goods but can bring the goods you offer.

c. Price Conformity with Quality of Goods. In buying and selling online, we often find many
buyers feel disappointed after seeing the clothes that have been purchased online. Whether it's
the quality of the fabric, or the size that turns out not to fit the body. Before this happens back
to you, you should properly consider whether the price offered is in accordance with the
quality of the item to be purchased. You should also request a real photo of the state of the
item being sold.

d. Your honesty. Trading online, even though it has many advantages and conveniences, is
not without problems. Problems can arise in online commerce. Especially issues relating to
the level of trust of both parties. '

CONCLUSION

The ease of online shop transactions must be linked to several rules of sale and purchase in
Islam, because without these rules, these conveniences will reap controversy and some things
can be worthy of doubt or even haram, containing elements of usury, gambling, or gharar.
Therefore, a review of the activities of the online store is needed to be adjusted to the
arguments of the Qur'an and the sunnah clearly halal. It is expected that the existence of
transcendental value in online store transactions can create benefits for sellers and buyer.
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ABSTRACT

This study aims to determine control of the rights of children in the learning materials in 2013
after students learn the curriculum. This study uses a qualitative method by means of
interviews with teachers and provide questions to students in grade 4 elementary school
curriculum as well as to analyze the reference book of 2013. The theory used in this research
is the protection of children through education. The results of this study found that students'
mastery of the material rights of children who studied in an integrated manner with other
disciplines seen not maximized due to: load the material presented in the reference book more
shows in deed child's everyday life than on the right, and teachers still lack training about
child rights.

Keywords: Children's Rights, Elementary School Students, Learning Materials.

Introduction

The promulgation of Law Number 35 Year 2014 concerning Amendments to Law Number
23 Year 2002 concerning Child Protection is a manifestation of the seriousness of the state or
government to provide protection for children. The presence of this law is used as a guideline
and / or instructions for all parties to treat children as no exception only within their families
and including their social life. Moreover, the rights of children are an integral part of human
rights. (T. Riza Zarzani N: 2017: 46)

The existence of child protection laws does not mean that children are free from arbitrary
behavior that leads to violence against children. Various facts based on data from the
Indonesian Child Protection Commission noted that violence against children increased by
306 cases from 2017 to 4579 cases to 4885 cases in 2018. (TribunJabar, Friday, 18 January
2019 22: 16 WIT) Likewise in the Province North Sumatra based on data from the Center for
the Study of Child Protection in 2017 there were 295 children who became victims of
violence which increased 100 percent from the previous year in 2016 totaling 144 cases.
(Republika Co.id., Monday, 1 Janury 2018 13.12 WIT) Despite the law the child protection
law came into force, apparently based on data it was still found that there were various kinds
of actions that were detrimental to the interests of children.

Recognizing such a situation, preventive efforts in overcoming the occurrence of violence
against children can be through educational facilities by instilling knowledge of children's
rights for elementary school students. One model is used through the application of the
insertion of learning material methods in reference books for elementary schools. With
insertion it is expected to provide an increase in student understanding after learning it.

The use of this method is based on the thought that children will eventually become adults.
When they are still children, they are vulnerable to being victims of violence and as adults
with inadequate knowledge of children's rights can be an actor who can harm their interests.
For this reason, the inculcation of knowledge since elementary school is very much needed as
a preventive effort in overcoming the emergence of acts that can harm the best interests of the
child and even save the lives of children from acts of violence.
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Research Methods

This research is a type of quantitative research that uses descriptive analysis method, with
a view to systematically describing the object of research in order to assess the level of
knowledge of elementary school students towards learning by using reference books that
contain material children's rights. The 2013 Thematic Integrated Learning book used by
elementary school students is examined to see how deep the study of children's rights material
is inserted and or included. Next will be examined also the form of insertion of children's
rights material in learning reference books. The data used in this study are primary data
obtained from the field using questionnaires and observations of grade 4 elementary school
students who have studied children's rights and existing books. In addition, secondary data is
also used to examine the quality of the material inserted in the elementary school learning
reference book.

Discussion

Content of the Rights of the Child on the Learning Book of Elementary School
Reference.

Children are the nation's next generation who have limitations in understanding and
protecting themselves from the various influences of the existing system. (Atikah Rahmi, Suci
Putri Lubis: 2017: 263). Therefore Article 20 of Law Number 35 Year 2014 Regarding Child
Protection requires that child protection be pursued by each member of the community in
accordance with their abilities with a variety of businesses in certain situations and
conditions. (Maidi Gultom: 2014: 46) One of the layers of society provided the role of
participating in efforts to protect children in accordance with Article 72 paragraph (4) of Law
Number 35 Year 2014, namely: educational institutions or schools. Schools are the most
strategic institutions in the effort to actualize human rights principles and norms.
"(Muhammad Nurkhoiron: 2018)

In accordance with research on 2 (two) elementary schools in different administrative
districts / cities, namely: Public Elementary School Number 102019 Serdang Bedagai
Regency and Muhammadiyah Private Elementary School Number 13 Medan City has taught
children rights material for students in learning. Teaching children's rights is introduced from
Class 1 to Class 4.

The introduction of children's rights is adapted to the needs and level of development of
children which is a direct experience of things closest to their daily environment. Material on
the content of children's rights which is the focus of studies in learning for elementary schools
is adjusted to the themes that have been prepared in the national curriculum. The curriculum
serves as a guide in the implementation of all educational activities, including teaching and
learning activities in the classroom. (Kasiono: 2013: 47) Burhan Nurgyantoro said, "in the
curriculum all things must be used as guidelines for the implementation of
education".(Kasiono)

In accordance with the demands of the curriculum, the preparation of learning materials
for children's rights refers to the principles of theme selection as set in the Thematic
Elementary Integrated Learning Guidebook as follows:(2016:11)

Contextual, pay attention to the immediate environment of students.

Attracting interest and encouraging students' thinking processes.

From easy to difficult, concrete to abstract, simple to complex.

Paying attention to age, stages of development, abilities, needs, and interests of students.

Themes must consider authentic events that occur in the span of study time.

The theme chosen is in accordance with the applicable curriculum.

. The theme is chosen according to the availability of learning resources.
In accordance with the principles of theme selection, the material rights of children
compiled on the theme include: myself, my family, my experience, harmony, my daily duties,
togetherness, safety at home and travel, my obligations and rights, the beauty of togetherness,

e N
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the beauty of diversity in my country, and the area where I live. (Ministry of Culture of the
Republic of Indonesia: 2017)

Child rights material developed is still limited to introducing and using it in children's
daily lives. Not to discuss how to protect, protect and defend the rights of children. This is in
line with the direction of elementary school education which emphasizes greater character /
personality education and literacy as stated in the Thematic Integrated Elementary Learning
Guidebook. (2016: 4) Thomas Lickona mentions Character education is education to "shape
someone's personality through character education, the results of which can be seen in one's
actual actions, namely good behavior, honesty, responsibility, respect for the rights of others,
hard work and so on (Edi Rohendi: 2011: 1)

In accordance with the direction of basic education for the introduction of children's rights
in the 2013 Integrated Thematic Curriculum Book, the material included relates to: the types
of rights children have, behavior in accordance with children's rights, the use of children's
rights and efforts to defend children's rights. These materials shape the personality / character
of students as expected according to the direction of the development of basic education
through the implementation of the 2013 Curriculum.

Insertion of Child Rights Materials in Learning Reference Books for Elementary School
Students.

Based on the results of research on the 2013 Integrated Thematic Book published by the
Ministry of Education and Culture, it was found that learning materials for Elementary
Schools were prepared using Themes and Sub-Themes. The theme is used as a benchmark in
the development of learning materials in an integrated manner by looking at various
perspectives from scientific disciplines. The theme is used as a unifying learning material
from various disciplines or subjects.

One of several learning materials that is developed in accordance with the theme relating
to children's rights. Children's rights material is made part of narration or reading text that is
integrated with narratives of other subjects. The insertion of material on children's rights
refers to the competence of each theme that has been set. The successful insertion of
integrated child rights material like this requires the same understanding for all teachers so
students can understand clearly. If it is not the same it is feared that students will find it
difficult to understand.

Learning material on children's rights in integrated thematic books cannot be separated
from the involvement of students, teachers and even parents. Students have an active role in
the learning process to identify under the direction and guidance of the teacher. In the two
elementary schools that were the object of research, the teacher was found to have a role in
facilitating students in understanding what was the child's rights in accordance with the
themes that had been determined by discussing the material together with students on
narrative or reading texts and question questions. To increase students' understanding, the
teacher designs additional material according to the theme being studied by utilizing the
resources that are around him. The teacher designs rights material with a learning model in
the form of identification and solution of a problem solution to be discussed together.

The insertion of children's rights material in integrated thematic books is also done by
giving assignments to students by means of group assignments and assignments at home to
identify what are the rights of children. Students are given a collaboration column with other
students. Students are even given a learning activity column with parents to study children's
rights. It is hoped that this method can help students understand what constitutes children's
rights.

The results of the assignment activities are discussed together between students and
teachers in the classroom. Each student presents the results of his assignment in front of the
class together with other students under the guidance of the teacher. The teacher affirms the
discussion so that students can better understand the material related to children's rights.
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Knowledge of Elementary School Students After Studying Children's Rights Materials
Using a Reference Book.

The success of students in mastering learning material refers to graduate competency
standards which are one of the 8 (eight) national education standards. One component of the 3
(three) graduate competency standards that must be met in learning is the "components of
knowledge" in addition to components of attitude and skills.

Based on the results of research on Class 4 Elementary School students shows that the
students' knowledge about the material rights of children has not been distant. There are more
grade 4 students in the 102019 Public Elementary School in Serdang Bedagai Regency who
need guidance to learn children's rights by + 72.2% compared to SD Muhammadiyah 13
Medan by + 5.6%.

Likewise, seen from the written test in the form of multiple choice (multi-coise) and
content (essay) showed that from 40 students there was a percentage of + 15% having very
good knowledge, a percentage of = 17.5% good, a percentage of + 25% was sufficient, and a
percentage of + 42.5% was still poor knowledge, so guidance is needed. The use of such
assessments refers to the knowledge competency assessment standards as, as governed by the
Minister of Education and Culture Regulation Number 66 Year 2013 concerning Education
Assessment Standards.

Various questions on multiple choice questions done by 40 (forty) students, there are some
children's rights that are unknown to students, among others: rights in the family as much as
62.5%, conflicts of violation of children's rights in the family as much as 60%, rights to
citizenship as much as 67.5%; and Child Economic Exploitation as much as 55%.

The lack of maximum student knowledge of children's rights is due to the presentation of
material in the 2013 curriculum reference book is still limited to the mention of rights in
general so that students find it difficult to know what rights they should have. Children's
rights that are presented sometimes are not explicitly mentioned as a right but rather are seen
as an attitude of action or action that must be done in dealing with others both in the family,
school and in the midst of society. Even the rights to the sub themes in the 2013 curriculum
book are more emphasized on the obligations of rights.

The inclusion of rights in the 2013 curriculum book sub-theme explains more towards
respecting and respecting others than introducing rights as possessions that must be obtained,
respected, defended and protected. Although it is realized that rights and obligations cannot
be separated from one another. As a result what is the substance of children's rights looks
vague or unclear and even forgotten about their existence so that students find it difficult to
identify it as a right.

Judging from the results of the analyzed answers, it was found that several questions could
not be answered by many students with a percentage of + 62.5%, it was difficult to
distinguish what was the rights and obligations in the family, a percentage of + 60% could not
determine the form of acts of violation of children's rights in families, the percentage + 45 is
difficult to distinguish between rights and obligations for education and teaching, the
percentage + 47.5% in terms of distinguishing between rights and obligations in school, the
percentage + 67.5% lack understanding of the rights and obligations for citizenship, and +
55% lack of understanding of the economic exploitation of children by finding money as an
act that is not justified.

Likewise, based on the results of the analysis of the questions in the form of essays, it is
also seen that students' mastery after learning about children's rights is only able to write /
express the average between > 2 (two) to < 3 (three) kinds of rights child rights. As for the
children's rights that can be raised by 4th grade elementary school students relating to the
rights in the family which include: the right to love, the right to protection of parents, and the
right to play, and the rights at school include: the right to education and rights are respected
and treated well.
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Being aware of the very general description of rights in the 2013 curriculum book sub-
theme, is one of the obstacles for students in understanding the material on the subject matter
of the 2013 curriculum book. Because the 2013 curriculum book in its application still
requires supporting teaching materials to understand it. . While supporting materials to
understand the 2013 curriculum book available at school are still limited. Moreover, it is also
influenced by the delay in the distribution of 2013 curriculum books to schools.

Another factor based on the results of research in 2 (two) observed schools revealed that
the teacher had never received training on specific material on children's rights. The teacher
personally learns by looking for teaching materials according to the material rights of the
child he needs from various sources based on the resources he has. Teachers as educators
must be capable of implementing the curriculum. (Danny Abrianto, Hasrian Rudi Setiawan,
Ahmad Fuadi: 2018; 286)

Moreover, teachers are required to master a number of integrated disciplines which are
2013 curriculum materials that have different scopes. Especially in learning contextual
material such as children's rights, the competence of teachers with extensive knowledge is
needed. Therefore teacher competence is one factor that can determine the success of mastery
of students / students on the subject matter being studied.

Lambang Subagiyo and Safruddiannur stated: "In the implementation of the 2013
curriculum it cannot be separated from the teacher, especially the teacher's competence and
the teacher's commitment to implement it in the teaching and learning process.
Implementation of the 2013 curriculum requires complete pedagogical and professional
competence. "(2014: 140) Teachers with the competencies they have are able to provide
guidance and teaching for students in understanding what is the subject matter in the 2013
curriculum book specifically on sub-themes related to rights child rights.

Conclusion.

Children's rights have been used as learning material for elementary school students whose
presentation is adjusted to a predetermined learning theme. Discussion of children's rights is
still in general and does not mention as determined by Law Number 35 of 2014 concerning
Amendments to Law Number 23 of 2002 concerning Child Protection. As a result, it was
found that the students' understanding of children's rights was not maximized. Moreover, the
material described in the 2013 integrated thematic book emphasizes more on the activities or
activities that children carry out daily than on children's rights. Likewise, the placement of
discussions on child rights material is carried out together with other learning materials.
Without guidance from teachers and parents, students are very difficult to understand.
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ABSTRACT

The presence of the internet has supported the effectiveness and efficiency of company
operations, especially it's role as a means of communication, publication, promotion untill to
the stage of trade transactions. But on the other hand it is there is a problems experienced by
consumers who feel they have been cheated by traders of online shops, ranging from goods
received that are not as expected, and the goods that are not received by consumers even
though consumers have made payment. This study is a normative juridical research, where the
data used in this study is secondary data in the form of books, legislation, documents and
other writings relating to the problems under investigation. Based on the results of the study
revealed that the e-commerce market in Indonesia has a huge potential, but on the other hand
there are problems where there can still be found alleged fraud committed by online shop
traders, so there are regulations governing registration obligations for online shop merchants
who provide information related to online shop merchants data are efforts that can be taken in
preventing fraud in online business transactions.

Keywords: Online Shop, Cybercrime.

A. Background

Technology and information development make it easy for people to interact and
disseminate information to others. Communitty can easily be able to communicate without
limits on distance, space and time. Along with the development of technology and
information, people are also encouraged to be able to follow and adjust to developments that
are happening. The development of communication technology today is not just for the sake
of establishing communication and socializing. Information technology has opened the eyes
of the world to a new world, new interactions, a new market place, and a world of unlimited
business networks.

It's development can not be separated from the presence of the internet, which has
changed the pattern of community interaction, one of which is in business interaction. The
internet has made such a large contribution to society, companies / industries and the
government. The presence of the internet has supported the effectiveness and efficiency of
company operations, especially it's role as a means of communication, publication, promotion
untill to the stage of trade transactions.

The community as consumers who previously had to go to stores to get products, is
currently facilitated by the presence of an online shop, so that the consumers did not need to
go to the store, but can choose and buy an item through a mobile phone. But on the other hand
it is there is a problems experienced by consumers who feel they have been cheated by traders
of online shops, ranging from goods received that are not as expected, and the goods that are
not received by consumers even though consumers have made payment. As conveyed by the
Chairperson of the Investment Alert Task Force, Tongam Lumban Tobing, to date the OJK
has received 19,000 complaints of alleged fraud where goods that have been paid for by
consumers have not been sent or received by consumers.[1]
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Based on these description, researcher feel interested in conducting studies in the
form of scientific papers with the title ""The Urgency of Arrangements On Registration of
Online Shop Traders In Preventing Online Business Fraud".

B. Problem Formulation
The problem formulation in this study is : What is the basis of the urgency of the
regulation of registration in preventing online shop business fraud?

C. Research Method

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[2] Secondary data used in this study include
legislation relating to e-commerce, documents and writings relating to the cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

D. Discussion

Cybercrime is form of crime that arise due to misuse of internet technology. The
developments in the use of internet services has the potential of crime. By the increasing
number of requests for internet access, crimes against the use of information technology are
increasing following the development of the technology itself.

Before the enactment of Law Number 11 on 2008 corcerning Information and
Electronic Transaction, law enforcement officials used the Criminal Code in handling cases of
cyber world crime. The provisions contained in the Criminal Code concerning cybercrime. In
connection with this Teguh Arifiady categorizes several things specifically regulated in the
Criminal Code and arranged based on the level of intensity of the occurrence of the case
namely [3]:

1. Provisions relating to theft of offenses in Article 362 of the Criminal Code;
2. Provisions relating to the destruction / destruction of goods contained in Article 406 of
the Criminal Code;

3. The offense regarding pornography is contained in Article 282 of the Criminal Code;

4. An offense regarding fraud is contained in Article 378 of the Criminal Code;

5. Provisions relating to the act of entering or crossing another person's territory;

6. An offense regarding embezzlement is contained in Article 372 of the Criminal Code &
374 of the Criminal Code;

7. Crimes against public order are contained in Article 154 of the Criminal Code;

8. An offense regarding insult is contained in Article 311 of the Criminal Code;

9. An offense concerning the falsification of a letter is contained in Article 263 of the
Criminal Code;
10. Provisions regarding confidential leakage are contained in Article 112 of the Criminal
Code, article 113 of the Criminal Code, & article 114 of the Criminal Code;
11. An offense concerning gambling is contained in Article 303 of the Criminal Code.
The term of spread of lies and misleading information did not match for "fraud".
Fraud can be motivated by self-interest or at the very least to harm others or even to benefit
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themselves and harm others at the same time. With these motivations, the spread of lies and
misleading information can be categorized as fraud.

As described above, in general the fraud has been regulated as a criminal offense by
Article 378 of the Criminal Code. The intent of this article is still general, that is, it is
intended for this real nature. Unlike the fraud on the internet regulated in the ITE Law. This
fraud has a narrower space than the arrangement in the Criminal Code. In the ITE Law
regulates lies and misleading information by the internet media can be likened to fraud
stipulated in Article 378 of the Criminal Code. Article 28 paragraph (1), reads:

"Everyone intentionally and without the right to spread false and misleading news that results
in consumer losses in electronic transactions.”

With criminal sanctions by Article 45 paragraph (2) which determines:

"Every person who fulfills the elements referred to in Article 28 paragraph (1) or paragraph
(2) shall be sentenced to a maximum imprisonment of 6 (six) years and or a maximum fine of
Rp. 1,000,000,000.00 (one billion rupiah)."”

Basically the process of e-commerce transactions is not much different from the
process of buying and selling ordinary transactions in the real world. The electronic sale and
purchase transactions are carried out in several stages, as follows [4] :

1. Offers made by sellers or business people through websites on the internet. The seller or
business actor provides a storefront that contains a catalog of products and services that
will be provided. People who enter the website of the business actor can look at the items
offered by the seller. Bidding through the internet media can only occur if someone
opens a site that displays an offer through the internet.

2. Acceptance, can be done depending on the offer that occurred. If the offer is made via e-
mail address, then the acceptance is done via e-mail, because the offer is only intended
for an e-mail address intended so that only the e-mail holder is addressed.

3. Payment, can be made directly or indirectly, for example through internet facilities, but
still relies on the national financial system, which refers to the local financial system.

4. Shipping is a process carried out after payment of goods offered by the seller to the
buyer, in this case the buyer has the right to receive the goods. in fact, the goods which
are the object of the agreement are sent by the seller to the buyer at the shipping cost as
agreed between the seller and the buyer.

In electronic transactions, the parties concerned include [5]:

1. The seller or merchant or entrepreneur who offers a product through the internet as a
perpetrator.

2. Buyers or consumers are people who are not prohibited by law, who accept offers from
sellers or business actors and wish to carry out trade transactions of products offered by
sellers of business actors / merchants.

3. Banks as channeling funds from buyers or consumers to sellers or business actors /
merchants, because in the sale and purchase transactions electronically, sellers and
buyers do not deal directly, because they are in different locations so that payments can
be made through intermediaries in this case bank.

4. Provider as a provider of internet access services.

Data from Bank Indonesia (BI) states, online shop transactions (e-commerce) in
Indonesia on 2018 reached Rp 77.766 trillion. This figure increased 151% compared to the
previous year which reached Rp. 30,942 trillion. The data details transactions based on
products purchased from online stores as follows [6]:
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Goods Year

2017

Gadget & accessories

Rp 8,018 trillion

Rp 16,823 trillion

Fashion

Rp 3,357 trillion

Rp 12,125 trillion

Computer & accessories

Rp 3,672 trillion

Rp 7,814 trillion

Personal care & cosmetic

Rp 2,695 trillion

Rp 7,443 trillion

Electronic Rp 2,313 trillion Rp 5,255 trillion
HH & Office Supplies Rp 1,899 trillion Rp 4,909 trillion
Automotive & Accessories Rp 1,581 triliun Rp 3,739 trillion
Food and beverages Rp 2,289 trillion Rp 2,289 trillion
Photography Rp 1,400 trillion Rp 2,49 trillion

Sport Apparel Rp 1,409 trillion Rp 2,49 trillion

Book & Stationary Rp 227.,4 billion Rp 689,39 billion
Music and film Rp 207,2 billion Rp 453,32 billion

Others

Rp 3,846 rillion

Rp 11,377 rillion

Based on the data above, it can be seen that the e-commerce market in Indonesia has
enormous economic potential, so it is necessary to have legal instruments that can guarantee
the legal certainty of the parties in it, one of which is to provide protection to consumers by
requiring online shop players to register themselves, and the information of the online shop
sellers can be accessed by prospective customers so as to prevent the loss experienced by
consumers caused by irresponsible online shop traders.

In connection with this, policies or efforts to tackle crime are essentially an integral
part of efforts to protect society (social defense) and efforts to achieve social welfare.[7] It
can be said that the ultimate goal to be achieved from efforts to tackle crime is to provide
protection, security and welfare to the community. Crime countermeasures include preventing
activities before they occur and correcting the perpetrators found guilty and sentenced in
prison.[8]

This mitigation effort is in accordance with the opinion expressed by G.P. Hoefnagels
quoted by Barda Nawawi Arief, where the efforts to tackle crime in general can be divided
into two, namely [9]:

1. Penal Path
Mitigation efforts through this penalty can also be referred to as efforts made through
criminal law. This effort is an effort to overcome the emphasis more on the repressive
nature, namely the actions taken after the crime occurred with law enforcement and
sentencing of crimes that have been committed. In addition, through this penal effort,
actions taken in the context of overcoming crime to the stage of coaching and
rehabilitation.

2. Nonpenal Pathway
Mitigation efforts through this nonpenal route can also be referred to as efforts made
through channels outside criminal law. This effort is a response that focuses more on the
nature of preventive measures, namely actions in the form of prevention before the crime.
Through this non-familiar effort, the main goal is to deal with the conducive factors that
cause crime, which include social problems or conditions that can directly or indirectly
cause or foster crime.
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E. Conclusion

Based on the discussion above, it can be seen that the e-commerce market in
Indonesia has a huge potential, but on the other hand there are problems where there can still
be found alleged fraud committed by online shop traders, so there are regulations governing
registration obligations for online shop merchants who provide information related to online
shop merchants data are efforts that can be taken in preventing fraud in online business
transactions.

BIBLIOGRAPHY

[1] https://www.merdeka.com/uang/ojk-catat-19000-aduan-penipuan-belanja-online-karena-
barang-tak-dikirim.html

[2] Mukti Fajar Nur Dewata dan Yulianto Achmad, 2010, Dualisme Penelitian Hukum
Normatif & Empiris, Pustaka Pelajar, Yogyakarta, p. 34.

[3] Zulkifli Damanik, 2012, Kekuatan Hukum Transaksi JualBeli Secara Online (E-Comerce),
Skripsi pada Universitas Simalungun, Pematangsiantar, p. 51.

[4] Makarim, Edmon, 2003, Kompilasi Hukum Telematika, Gravindo Persada, Jakarta, p. 82.
[5] 1bid, p. 77.

[6] https://www.cnbcindonesia.com/tech/  20190311101823-37-59800/wow-transaksi-e-
commerce-1i-2018-capai-rp-77-t-lompat-151

[7] Barda Nawawi Arief, 2011, Kebijakan Hukum Pidana, Bunga Rampai, Semarang, p. 4.

[8] Soedjono Dirdjosisworo, 1984, Ruang Lingkup Kriminologi, Penerbit Remaja Karya,
Bandung, p. 19-20.

[9] Barda Nawawi Arief, Op. cit, p. 46.

182



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

URGENCY OF REFORMULATION LAW NUMBER 24 ON 2011 CONCERNING
SOCIAL SECURITY ORGANIZING AGENCY AS AN EFFORT TO PROVIDE
PROTECTION FOR LABOR

Rahmad Satria

*(Corresponding author) email:
ABSTRACT

The form of efforts to fulfill the protection regulated in the BPJS Law is through the
obligation of the employer to register his workers as participants to BPJS, but according to the
authors of this law there are gaps in the provisions, especially in providing sanctions against
employers who do not register their workers only subject to administrative sanctions as
stipulated in Article 17, whereas employers who do not pay BPJS participant contributions for
their workers are subject to criminal sanctions provided for in Article 55 of this law. Whereas
employers who did not pay BPJS participant contributions are subject to criminal sanctions,
as provided for in Article 55. So according with the existence of this provision, it has the
potential to be detrimental to the workforce, because employers who do not register their
workers will only be subject to administrative sanctions. This study is a normative juridical
research, where the data used in this study is secondary data in the form of books, legislation,
documents and other writings relating to the problems under investigation. Based on the
results of the study revealed that Provisions in the Law on BPJSdoes not fulfill a sense of
justice, and does not encourage employers who have not registered themselves and their
employees in the BPJS participant program, because the risk of the threat of sanctions if
violating the obligation to register is lighter than the threat of criminal sanctions in arrears in
contribution. So in this case it is necessary to make changes to this provision so that this BPJS
law can play a role in encouraging progress in employment development in Indonesia

Keywords: Law Reformulatin, Labor Protection, Law Concerning BPJS

Background

Indonesia is a country with a large population where currently the population in
Indonesia ranks number four in the world with a total of more than 250 million people. With
the large number of population owned by Indonesia, it certainly provides a challenge to the
government in the rank of fulfilling protection for all Indonesian people, one of which is the
provision of protection for labor as a form of employment development in Indonesia. Labor
development as an integral part of national development based on the 1945 Constitution of
the Republic of Indonesia is carried out in the context of the development of Indonesian
people as a whole and the development of Indonesian society as a whole to improve the
dignity, dignity, and self-esteem of workers and to create a prosperous, fair, prosperous and
equitable society both material and spiritual.[1]

In accordance with Law Number 40 of 2004 concerning the National Social Security
System (SJSN) and Law Number 24 of 2011 concerning Social Security Organizing Bodies
(BPJS), BPJS Employment is a non-profit legal entity. Being a BPJS Employment participant
is not only mandatory for workers in the formal sector, but also informal workers.

The Manpower Social Security Organizing Agency (BPJS) provides protection for
workers to overcome certain risks and the implementation uses a social insurance mechanism.
As a State-Owned Enterprise engaged in the field of social insurance BPJS Labor formerly
named PT Jamsostek (Persero) is the implementer of the Mid-Term Social Security Law. So
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that in general the formation of social security programs is one of the responsibilities and
obligations of the State to provide social economic protection to the community.

The form of efforts to fulfill the protection regulated in the BPJS Law is through the
obligation of the employer to register his workers as participants to BPJS, but according to the
authors of this law there are gaps in the provisions, especially in providing sanctions against
employers who do not register their workers only subject to administrative sanctions as
stipulated in Article 17, whereas employers who do not pay BPJS participant contributions for
their workers are subject to criminal sanctions provided for in Article 55 of this law. So
according to the authors with the existence of this provision, it has the potential to be
detrimental to the workforce, because employers who do not register their workers will only
be subject to administrative sanctions.

Based on the description, there is an urgency to reform the provisions in Article 17 of
Law Number 24 of 2011 concerning the Social Security Organizing Agency (BPJS), so that it
is expected to be able to optimize the provision of protection for workers.

A. Problem Formulation
The problem formulation in this study is : What is the urgency of revision of law
number 24 of 2011 as an effort to provide protection for labor?

B. Research Method

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[2] Secondary data used in this study include
legislation relating labor protection, documents and writings relating to the cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

C. Discussion

The function of the state in the economic field, according to W. Friedman, namely as
a guarantor (provider) of people's welfare, the state as a regulator (regulator), the state as an
entrepreneur (entrepreneur) or run certain sectors through State-Owned Enterprises (BUMN)),
and the state as referees (umpire) to formulate fair standards regarding the economic sector
including state corporations.[3]

The function of the state as a regulator in the effort to provide protection for workers
is reflected in Act Number 24 of 2011 concerning the Social Security Organizing Agency, as
stated in Article 3, namely:

"BPJS aims to realize the delivery of guarantees to meet the basic needs of a decent life for
each Participant and / or family members."

The law on BPIJS confirms the obligation towards employers starting with the
obligation to register their workers until the obligation to submit the contribution
contributions of BPJS workers as stipulated in Article 15 and Article 19, as follows:

Article 15:
(1) The employer must gradually register himself and his Workers as Participants to BPJS in
accordance with the Social Security program that is followed.
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(2) The employer, in registering as referred to in paragraph (1), is required to provide
complete and correct data of himself and his employees and their family members to
BPJS.

Article 19

(1) The Employer is obliged to collect contributions which are borne by Participants from
his Workers and deposit them to BPJS.

(2) The employer is obliged to pay and deposit contributions which are his responsibility to
BPJS.

The irony in this provision is for employers who do not fulfill the obligation to
register themselves and their employees in the BPJS program, will only be subject to
administrative sanctions as stipulated in Article 17, namely:

(1) Employers other than state administrators who do not implement the provisions referred
to in Article 15 paragraph (1) and paragraph (2), and anyone who does not implement the
provisions referred to in Article 16 are subjected to administrative sanctions.

(2) Administrative sanctions as referred to in paragraph (1) may be in the form of:

a. written warning;
b. fine; and/ or
c. do not get certain public services.

Whereas employers who did not pay BPJS participant contributions are subject to
criminal sanctions, as provided for in Article 55, namely:

"Employers who violate the provisions referred to in Article 19 paragraph (1) or paragraph

(2) shall be sentenced to a maximum imprisonment of 8 (eight) years or a maximum fine of

Rp1,000,000,000.00 (one billion rupiah).”

This certainly does not fulfill a sense of justice, and does not encourage employers
who have not registered themselves and their employees in the BPJS participant program,
because the risk of the threat of sanctions if violating the obligation to register is lighter than
the threat of criminal sanctions in arrears in contribution. So in this case it is necessary to
make changes to this provision so that this BPJS law can play a role in encouraging progress
in employment development in Indonesia. In connection with this to understand the
relationship and interaction between law and development Mochtar emphasizes two things:
first, legal issues as a tool of change (development) and; second, the development or
development of the law itself. With regard to the first thing Mochtar repeated it with a
different editorial, "Regarding the first problem we want here to address the problems we face
in developing law as a tool of social engineering".[4] Here again Mochtar places more
emphasis on the dynamic function of law as a means of renewing (changing) society without
having to leave the governing legal function which in this case Mochtar calls it a conventional
(conventional) understanding of law.

The role of law in development is to ensure that changes occur in an orderly manner,
the law plays a role through the assistance of legislation and court decisions, or a combination
of the two.[5] But the formation of legislation is the most rational and fast way compared to
other legal development methods such as jurisprudence and customary law.[6] In this case
Mochtar made the legislation as a concrete form and the main means in carrying out
community renewal (social engineering). With this change it is expected that the BPJS law
can become a tool in achieving legal objectives as described in the standard priority theory,
where legal objectives include justice, expediency, legal certainty.[7]

D. Conclusion
Provisions in the Law on BPJSdoes not fulfill a sense of justice, and does not
encourage employers who have not registered themselves and their employees in the BPJS
participant program, because the risk of the threat of sanctions if violating the obligation to
register is lighter than the threat of criminal sanctions in arrears in contribution. So in this
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case it is necessary to make changes to this provision so that this BPJS law can play a role in
encouraging progress in employment development in Indonesia.
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ABSTRACT

The purpose of periodic testing of motor vehicles is to provide technical safety guarantees to
motor vehicle users, preserve the environment from possible pollution caused by motor
vehicle users on the road, providing assurance that motorized vehicles operated on the road
have met technical requirements and roadworthiness in order to create transportation land in
accordance with the feasibility to be on the road and also so that land transportation customers
feel safe, comfortable, fast, and orderly so that they have more confidence in the means of
transportation used. However, in its implementation there are some deficiencies in the
periodic testing of motorized vehicles in the Landak Regency, as illustrated in the data of the
Landak Regency Transportation Department with the presence of vehicles that have not yet
undergone periodic feasibility tests. This study is a normative juridical research, where the
data used in this study is secondary data in the form of books, legislation, documents and
other writings relating to the problems under investigation. Based on the results of the study
revealed that Periodic vehicle testing is a very important thing to do as a requirement of
vehicles operating on the road, but in Landak Regency, there are still vehicles that operated
without periodic motor vehicle feasibility testing. As for the obstacles encountered in the
vehicle testing process, including inadequate facilities and infrastructure and limited human
resources in terms of public services testing motor vehicles.

Keyword: Periodic Motor Vehicles Test

Background

Responding to the United Nations Resolution Number 64/255 dated March 10, 2010
concerning Improving Global Road Safety through the Decade of Action for Road Safety
Program 2011-2020, the Government of the Republic of Indonesia was determined to be one
of the pillars of a Safe Vehicle, focusing on:

Implementation and Improvement of Periodic and Type Test Procedures;
Speed Limitation on Vehicles;

Overloading;

Vehicle Removal (Scrapping);

Establishing Public Transportation Vehicle Safety Standards;

The purpose of periodic testing of motor vehicles is to provide technical safety
guarantees to motor vehicle users, preserve the environment from possible pollution caused
by motor vehicle users on the road, providing assurance that motorized vehicles operated on
the road have met technical requirements and roadworthiness in order to create transportation
land in accordance with the feasibility to be on the road and also so that land transportation
customers feel safe, comfortable, fast, and orderly so that they have more confidence in the
means of transportation used.

Traffic Safety and Road Transportation is a condition that avoids everyone from the
risk of accidents during traffic caused by humans, vehicles, roads and / or the environment.
The issue in the field of transportation is the problem of traffic accidents and environmental

nh W=
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problems, where one of the factors that influence traffic accidents is the condition of the
vehicle.

Types of road transportation in the form of public transportation must be able to
move people or goods safely to the destination. Guaranteeing the feasibility of passenger
vehicles or goods (public transportation, buses, trucks) that are on the road should be
monitored by the government which is carried out through the test kir (periodic testing). The
periodic tests conducted by the government of the Republic of Indonesia are based on
Republic of Indonesia Law Number 22 on 2009 concerning Road Traffic and Transportation,
Republic of Indonesia Government Regulation Number 55 on 2012 concerning Vehicles, and
technically thereafter stipulated Regulation of the Minister of Transportation of the Republic
of Indonesia Number: PM 133 on 2015 concerning Periodic Testing of Motor Vehicles.
Article 4 Regulation of the Minister of Transportation of the Republic of Indonesia Number:
PM 133 on 2015 concerning Periodic Testing of Motorized Vehicles, states:

(1) Public passenger cars, bus cars, freight cars, trailer trains and patch-operated trains that
operated on the road must be tested periodically.
(2) Periodic Testing as referred to in paragraph (1) consists of:
a. vehicle registration mandatory periodic testing;
b. first periodic test; and
c. periodic testing for the extension period.

Based on this description, the Landak Regency Transportation Office has the duty to
supervise the eligibility of each test compulsory vehicle operated in Landak Regency for
traffic safety, make contributions deposited to the local treasury, create social order, security
and natural comfort of traffic, reduce accident rate, etc. However, in its implementation there
are some deficiencies in the periodic testing of motorized vehicles in the Landak Regency, as
illustrated in the data of the Landak Regency Transportation Department with the presence of
vehicles that have not yet undergone periodic feasibility tests.

A. Problem Formulation
The problem formulation in this study is : How is the implementation of motor
vehicle feasibility testing in Landak Regency ?

B. Research Method

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[1] Secondary data used in this study include
legislation relating to motor vehicle feasibility testing, documents and writings relating to the
cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

C. Discussion
Hardiyansah defines that service can be interpreted as an activity given to help,
prepare and take care of either goods or services from one party to another.[2] Service is
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essentially a series of activities, therefore the service process takes place routinely and
continuously, covering the entire life of the organization in society. The intended process is
carried out in connection with meeting the needs of recipients and service providers. In terms
of public services, one that puts forward its definition is Agus Dwiyanto, who defines public
service as a series of activities carried out by public bureaucracy to meet the needs of
citizens.[3]

Motorized vehicle testing is often also called motorized vehicle test, in PM No
133/2015, motorized vehicle testing is defined as a series of testing and / or checking
activities carried out by examiners on the parts of motor vehicles, trailer trains, patch trains
and special vehicles in in order to meet the technical requirements and roadworthiness. The
motor vehicle testing service here concerns about vehicle worthiness on the road and motor
vehicle maintenance carried out by the Regional Government in this case the Transportation
Agency. Motorized vehicles are vehicles that are driven by technical equipment where the
equipment constitutes an integrated system consisting of a runway frame, motor drive parts,
power transmission devices, vehicle bodies, brake devices, suspension / wheel devices,
steering gear along with electricity that hold each other orderly interrelation. As for the
number of vehicles in the Landak Regency which are required to have a feasibility test in
2016-2018, can be seen in the following table[4]:

Table 1
Year Motor Vehicle
Must be Get Not
Tested Tested Tested
2016 2028 1923 105
2017 2102 1665 437
2018 2408 1980 428

From the table above it can be seen that in Landak Regency, parts of the Republic of
Indonesia there are still many vehicles operating which are not subject to periodic motor
vehicle eligibility tests. In 2016 vehicles that were required to be tested were 2028 vehicles
but those that were tested were only 1923 vehicles while the remaining 105 were not tested as
worthiness, in 2017 vehicles were required to be tested as many as 2102 vehicles but only
1665 vehicles were tested while the remaining 437 were not tested as feasibility and years
2018 vehicles were required to be tested for a number of 2408 vehicles but only 1980 were
tested for eligibility while the remaining 428 were not tested. If presented, in 2018 there were
18% of vehicles that were not tested for eligibility, whereas in 2016 only 5% of vehicles were
required to be tested but not tested.

Physical inspection and testing of public passenger cars, bus cars, freight cars, special
vehicles, trailer trains and patch trains include testing of technical requirements and
roadworthiness. In accordance with the provisions in force in the Republic of Indonesia, tests
of roadworthiness requirements carried out at least include:

Motor Vehicle exhaust emissions;
noise level;

main brake ability;

parking brake capability;

front wheel blades;

Nk W=
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6. main light emitting ability and direction of light;
7. accuracy of speed indicators; and
8. tire groove depth.[5]

The length of time required for registration of a Motorized Vehicle to be tested for
eligibility is 5 minutes, and the time required for testing in the test building is around 20
minutes. The worthiness test fee for each vehicle is Rp. 75,000.00 - Rp. 85,000.00 depending
on the type of vehicle being tested. The feasibility test focuses on the physical condition of
the vehicle, lights, brakes and exhaust emissions.[6] The Purpose of Testing of Motorized
Vehicles is periodically motorized vehicles to provide a guarantee of technical safety for the
use of motorized vehicles, trailers and patch trucks on the road; support the realization of
environmental sustainability from the possibility of pollution caused by the use of motorized
vehicles, trailers and patch trucks on the road; and provide public services to the
community.[7]

There are several obstacles in the implementation of Motorized Vehicle Testing at the
Landak Regency Transportation Office including the service building and registration
window system to test motorized vehicles that have not been made separately. Efforts made to
overcome obstacles in the implementation of Motorized Vehicle Testing include making
improvements in motor vehicle testing services, but constrained by budget problems. As for
fulfilling the examiners, the Landak Regency Transportation Office held a nursery pattern,
while to complete the budgeting equipment, coordinated with the Banggar section. Test
equipment owned in the Landak Motor Vehicle Testing including test equipment owned:
brake test equipment, main light test equipment, weighing test equipment, wheel wheel test
equipment, sepedo meter test equipment, co / hc test equipment, thickness test equipment
smoke, horn / sound test equipment ,pot thickness gauge. Facilities and infrastructure that are
owned in the Landak Regency Motorized Vehicle Testing are administrative space, test
building, parking lot of tested vehicles, mosaics, car wash, toilet and generator room.[8]

Furthermore, based on the Regulation of the Minister of Transportation Number PM
156 Year 2016 concerning the Competency of Periodical Vehicle Drivers regarding the
classification of the position of motor vehicle testers based on education and training
requirements, work experience, skill level and expertise, authority, and based on rank / class
of space from its staffing status to 8 (eight) position groups, but there are only 4 conditions in
the Landak Regency Transportation Office, 3 (three) examiners and 1 (one) person as admin.
D. Conclusion

Periodic vehicle testing is a very important thing to do as a requirement of vehicles
operating on the road, but in Landak Regency, there are still vehicles that operated without
periodic motor vehicle feasibility testing. As for the obstacles encountered in the vehicle
testing process, including inadequate facilities and infrastructure and limited human resources
in terms of public services testing motor vehicles.

BIBLIOGRAPHY

[1] Mukti Fajar Nur Dewata dan Yulianto Achmad, 2010, Dualisme Penelitian Hukum
Normatif & Empiris, Pustaka Pelajar, Yogyakarta, p. 34.

[2] Hardiyansyah, Kualitas Pelayanan Publik Konsep, Dimensi, Indikator, dan
Implementasinya, (Yogyakarta: Gava Media, 2011), hal. 11

[3] Agus Dwiyanto, Mewujudkan Good Governance Melalui Pelayanan Publik, (Y ogyakarta:
Gadjah Mada University Press, 2006), hal. 136.

[4] Landak Regency Transportation Department.

190



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

[5] Results of an interview with Herdiansyah, ST, Head of Sarpras Section of the Landak
RegencyTransportation Department.

[6] Results of interviews with Joko Sujatmiko and Agastya, Landak Regency Transportation
Department Employees in charge of testing motor vehicles.

[7] Results of an interview with Herdiansyah, ST, Head of Sarpras Section of the Landak
RegencyTransportation Department.

[8] Results of interviews with Joko Sujatmiko and Agastya, Landak Regency Transportation
Department Employees in charge of testing motor vehicles.

191



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

GENDER EQUALITY RECONSTRUCTION PERSPECTIVE OF HUMAN RIGHTS
CONTEXT

Siti Afiyah!, Abd. Hadi 2

I Lecturer at Darul Ulum Lamongan Islamic University, Indonesia, *(Corresponding author)
email:sitiafiyah@unisda.ac.id

2 Lecturer at the Sunan Drajad Islamic Boarding School Lamongan, Indonesia, abd.hadi55@yahoo.com

ABSTRACT

The journey of drafting the Gender Equality and Justice Law (RUU KKG) in Indonesia has
drawn a variety of pros and cons, both men and women, this bill is important to discuss
because there are still many cases of gender injustice that often occur in Indonesia, which in
general women become victims. The purpose of this research is to realize equality and rebuild
education as part of a cultural movement (cultural force). Fulfillment of Human Rights
(HAM) and implementation of CEDAW (Convention on the Elimination of All Forms of
Discrimination Agains Woman), political will and real action need to be done so that in the
future, women can advance together and feel the same treatment as other citizens (men),
because actually women are also human beings who have human rights. The method used in
this research is the statutory approach and the conceptual approach. The legislative approach
is intended to find the basis for relevant rules while the conceptual approach is carried out to
examine the views and doctrines that develop and are relevant to the problem under study.
Legal certainty refers to the implementation of clear, permanent, consistent and consistent
law. Law of the Republic of Indonesia Number 39 of 1999 concerning Human Rights (HAM)
mentions the rights of women which is essentially the equality and equality of life of women
with men, as contained in Articles 45 to 51, starting from equal rights in elections and
appointment in its representation in the executive, legislative and judicial fields. The
conclusion of this research is that women's rights have not yet been fully enforced,
authoritarian power, namely gender inequality that is allowed to continue, violence against
women has not become a central issue of society. Almost all laws and policies issued are
directed to pursue economic growth and create national stability. However, the legal system
of laws and policies that regulate women's rights in Indonesia cannot be realized in
accordance with the law.

Keywords: Equality, Gender, Human Rights.

A. Introduction

Gender differences do not really matter as long as they do not give rise to gender
inequalities. However, the problem is, it turns out that gender differences have given birth to
various injustices, both for men and especially against women. Gender inequality is a system
and structure in which both men and women are victims of the system. Gender injustice is
manifested in various forms of injustice, such as: Marginalization or the process of economic
impoverishment, subordination or perceived insignificance in political decisions, the
formation of stereotypes or through negative labeling, violence, longer workloads and
burdens, and the socialization of ideological values of gender roles. The Gender Equality and
Justice Law (RUU KKG) has drawn a variety of pros and cons from both men and women,
this bill is important to discuss because there are still many cases of gender injustice that often
occur in Indonesia, which in general women become victims. Although currently the
government has issued Presidential Instruction (Inpres) No. 9 of 2000 concerning Gender
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Mainstreaming in National Development, but its legal status is still considered too low, does
not have sufficient legal force to establish gender equality and equality, and seems to only run
in place. The Ministry that runs the Inpres also does not have the power to run it. One of the
aims of this bill is to increase women's participation in various aspects, but men are also
subject to this law. This law opens equal opportunities for both men and women. So, if at one
point women were more dominant, this Law would also be corrected. Gender Equality is a
problem that has been discussed globally since one hundred years ago, to reduce gender
inequality and injustice among people. Commitment to reduce gender inequality applies to all
aspects of human life including education, economy, politics, social and culture. The
importance of the discussion is even one of the eight points of international commitment
through the Millennium Development Goals (MDGs) promoted by the United Nations (UN).
The emergence of attention in gender issues is in accordance with the development paradigm
shift from the security and stability approach (security) to the welfare and equality approach
(prosperity) or from the production approach to humanity in a more democratic and open
atmosphere. Strong relationships with social and cultural development that are rooted in
society limit the achievement of gender equality and justice. But with hard struggle and
continuous effort, gender ideologies that tend to bring harm to one sex will be successfully
eliminated. In conclusion, if motivation occurs among the community, does this show that our
society is able to make it happen? One of the Millennium Development Goals (MDGs)
agreements is also an international commitment.

In the explanation of the 1945 Constitution of the Republic of Indonesia it states that
the Indonesian State is a state based on law (rechstaat) not based on mere power (machstaat).
The name of the rule of law has a very important meaning and meaning to guarantee public
order and security, the meaning of the words in the explanation of the 1945 Constitution,
among others, is that state power is limited by law and based on law, so it is not based on
one's power. The aim is that people's interests and human rights can be guaranteed against the
arbitrary actions of the authorities. The law in question must be able to reflect justice and
protection of equal rights between individual interests and the interests of the people
(community). In the 1945 Constitution states, article 27 (1) All people have the same position
before the law. From this article we can understand that there are no acts of discrimination
between men and women, all receiving equal treatment before the law.

Research purposes

The purpose of this research is to realize equal rights in obtaining justice and
rebuilding education as part of the cultural movement. To guarantee the fulfillment of human
rights and the implementation of CEDAW (Convention on the Elimination of All Forms of
Discrimination Agains Woman), it is necessary to have political will and real action so that in
the future, women can move forward together and feel the same treatment as citizens others
(men), because actually women are also human beings who have human rights.

Research methods

Research Type, This research is a normative legal research or doctrinal legal research
whose assessment is based on a collection of materials derived from primary legal materials
or secondary legal materials relating to the object of research. Research Approach, Sources of
legal materials used are: Law No. 39 of 1999 concerning Human Rights, Presidential
Instruction (Inpres) No. 9 of 2000 concerning Gender Mainstreaming in National
Development, Other legal sources come from research journals, legal dictionaries and other
legal materials related to the object of research. Legal Material Collection Procedure,The
collection of legal materials used is the study of literature with reference sources relating to
consumer protection laws and sources from the internet and print or electronic media that
support research. Legal Material Analysis, The legal material that has been reviewed will be
analyzed and identified, then the subject matter is determined objectively and systematically.
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B. Context of Upholding Human Rights

Evidence of women's limited human rights can be objectively calculated. Statistics
from the United Nations reinforce this statement. Women are one of the first victims of unfair
development patterns. Keep in mind, the Universal Declaration of Human Right is far broader
than ideal. The narrowing of the interpretation that occurs indicates an indication of
intentional or inadvertent manipulation (by men), so that many human rights concerning
economic and social rights are ignored. Although gender relations are within the private
sphere, in reality the state increasingly plays a role in regulating personal life through
taxation, social security, immigration and national law, hunting regulations in addition to the
Marriage and Family Law. In Indonesia, since the establishment of the Republic, it is
explicitly stated in the 1945 Amendment regarding the existence of equal rights and
obligations between men and women, including in: Article 27 Amendments to the 1945
Constitution: Every citizen has the right and duty to participate in efforts to defend the state.
Article 28: Everyone has the right to live and defend his life and lives.

The new Law No. 39 of 1999 concerning Human Rights also mentions women's
rights which are essentially the equality and equality of life of women with men, as contained
in Articles 45 to 51, starting from equal rights in elections and lift in representation in the
executive, legislative and judicial fields, equal rights in obtaining education and teaching in
all fields, gender equality and special protection in the performance of work and equality in
matters of marriage. Also in this new Law on Human Rights is the National Commission on
Violence against Women.

In the legal system of legislation and policies governing women's rights in Indonesia,
especially since the new order is inseparable from the economic and political interests of the
government. As it is known to rebuild the country's economy that went bankrupt in the old
order, the government intensively conducted various programs to pursue economic growth in
political stability as its main prerequisite. Almost all laws and policies issued are directed to
pursue economic growth and create national stability. The assumption that men are
breadwinners and women are housewives whose lives are supported by their husbands are
also used in employment policies, especially regarding wages and prohibition of employers
from employing women at night in dangerous places.

But in the field of employment, violations of the rights of women workers, such as
the provisions regarding wages, working hours, the provision of shuttle services, occupational
health and safety, as well as violations and manipulations of menstrual leave, pregnancy and
childbirth often occur. Besides that they also often experience violence in the form of sexual
harassment by both male colleagues and employers. Though this kind of thing has been
regulated in new legislation namely Law No. 39 of 1999 concerning Human Rights. Article
49 (2) which reads: Women have the right to get special protection in the implementation of
their work or profession against matters that threaten their safety and or health with regard to
women's reproductive functions. Article 49 paragraph (3) which reads: Special rights inherent
in women due to their reproductive function, guaranteed and protected by law.

The condition of women in Indonesia due to the prolonged economic crisis? in other
countries, research shows the economic crisis has led to the feminization of poverty
(Féminisation of Poverty), which is a condition that shows the deteriorating conditions of
women's lives as a result of the economic crisis, so that poor women become poorer, the
number of poor women becomes increasingly increased, and when compared to men, women
were the poorest group both quantitatively and qualitatively.

With all the backwardness it has, it is not impossible that the economic crisis will
cause Indonesian women to suffer the same fate, even worse than their counterparts in other
countries. For example, the looting incident which was followed by acts of sexual harassment,
especially the rapes experienced by many ethnic Chinese women, which were widely reported
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in the media a few years ago, further add to the burden of suffering that must be borne by
women, not only the victim, but other women in the form fear and anxiety such tragic events
will also befall him. Indications of increased crime in the form of mugging and robbery in the
streets, markets and public transportation are starting to appear and women are always the
main victims. All that will further narrow the space for women to survive in a crisis situation
like this.

From the above, the author concludes that the implementation process of human rights
failed.This is due to the facts that:
1. The condition of the people who are still suffering from poverty, so they are unable to meet
human rights demands such as equality before the law and government.
2. Many human rights values conflict with customary law and religious law.
3. Gender discrimination does not always have a bad connotation.
4. Erroneous implementation of human rights, the rights of criminals or perpetrators are more
indicated than victims.
It is well known that reform in the field of law faces significant obstacles and limitations. The
heterogeneity of Indonesian society has added to the existing political and ideological
constraints. Incorporating women's agendas into all plans for change will be a challenge in
itself given the highly patriarchal structure of society. Increasing the representation of women
in decision-making institutions, especially those that have a wide impact on women, is a
necessary thing to do. To accelerate the affirmative action policy must be applied in all
aspects of life.

C. Closing

Based on the discussion above, the following conclusions can be drawn: From the
various problems experienced by women as illustrated above, it shows that women's rights are
still not fully enforced, even though various international legal systems have been ratified and
many national legal products that guarantee the rights women are already widely available.
Authoritarian power, gender inequality that is allowed to take place or rapid social change are
the causes of various violations of human rights, including women's human rights. The basic
thing is the problem of removing the causes of female subordination. As long as patriarchal
ideology and socio-cultural values that are gender biased tend to discriminate against women
and continue to be deeply rooted and live in society, women will always be in a backward,
suffering, poor and persecuted situation.

The process of implementing the concept of human rights in legislation turned out to
have failed in its application which is due to: a. The condition of the people who are still
under the suffering of poverty, so they are unable to meet H AM's demands such as equality
before the law and government, Many human rights values conflict with customary law and
religious law, c. Gender discrimination is not always clearly connoted. d. Errors in the
application of human rights are aimed more at the rights of criminals or perpetrators than
victims of crime. It turns out that in this modern life violence against women has not become
a central issue of society to be prevented and tackled. There are several reasons, namely,
First: The issue of human rights is still regarded only as a public problem so violence against
women committed in the domestic sector is not considered a violation of human rights.
Second: Community perception is no exception to the community of women themselves
about violence against women is still limited to physical violence (rape). Third: Violence
against women is still seen as a problem between individuals, and has not been seen as a
problem related to all forms of torture, violence, cruelty and neglect of women's rights as
God's creature. Fourth: There is a dangerous symptom of cynicism in some societies that
violence against women is seen as a cause that is raised by women themselves.

195



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

References
Agustina, Endang Trisna,1999. Penegakan Hak-hak Perempuan, Jakarta: Pustaka Pelajar,

Fakih, Mansoer. 2006. Analisis Gender dan Transformasi Sosial. Yogyakarta : Pustaka
Pelajar.

Thrami dkk, 2000, Penghapusan Diskriminasi Terhadap Wanita, Yogyakarta: Lkis,

Roswati,2000, Beberapa kendala yang di jumpai perempuan korban, daftar makalah RA-
WCC, Jakarta: Rifka an-Nisa,

Safa’at, Rahmad, 1998, Buruh Perempuan : Perlindungan Hukum dan Hak sasi Manusia,
Ikip Malang

Soerjono Soekanto, 2009, Penelitian Hukum Normatif, Raja Grafindo , hlm 45
Legislation

Pemerintah RI, Undang-Undang No. 1 Tahun 1974 Tentang :@ Perkawinan, Surabaya:
Pustaka Tinta Mas, 1990.

Journal
Jurnal Perempuan, No. 44 Tahun 2005. Pendidikan Alternatif untuk Perempuan.

Jurnal Perempuan, No. 45 Tahun 2006. Sejauh Manakah Komitmen Negara terhadap :
Diskriminasi terhadap Perempuan.

Jurnal Perempuan, No. 50 Tahun 2006. Pengarusutamaan Gender.

196



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

STANDARDIZATION EFFORT OF LABOR WAGE TO INCREASE TO IMPROVE
LABOR WELFAREIN IN INDONESIA

Dr. Ida Hanifah, S.H., M.H.
Faculty of Law, Muhammadiyah University of North Sumatra

*(Corresponding author) email: idahanifah@umsu.ac.id

ABSTRACT

Labors wage is an inseparable part from their life. The minimum wage policy which
has been implemented by the government is not the best policy, because most labors’ lives
arestill not growing enough to be stated welfare families but it is in underprivileged families’
level based on government policy category. Based on these conditions and facts, it is feasible
to make change to the minimum wage policy. One of the effort to improve the welfare of
labor is making standardization of labors wagein Indonesia. The standardization of labors
wage is expected to be a tactical solution in an effort to improve labors’ welfare.Although
many obstacles and challenges will be faced, but the government must have the courage to
make this effort. This study uses normative legal research with a research approach to the
principles of law. Data collection techniques are obtained in the form of secondary data that is
carried out by means of library research and uses qualitative analysis.

Keywords: standardizatio, labors wage, increasing, welfare.

Introduction

Every 1% May each year during the commemoration of World Labor Day, then on that
date also the laborers rallied to demand an increase in wages to the government. Laborers feel
that the wages they receive today are actually insufficient to meet their daily needs. Labor's
lives are exacerbated by the uncontrolled increase in the prices of goods, so that with such a
small wage, labor life is increasingly difficult.

The government itself comprehends of the situation and conditions, the proof is that
every year the government together with the Central and regional Wage Councils always
increase labor costs, even though it is not as requested by labors. Many components are the
basis of the government's consideration in making policies related to labor wages. For
example, the company's financial condition, the cost of living needs in each region that is not
the same.

Initially the minimum wage policy was set based on the cost of minimum physical
needs (MPN). When regional autonomy is determined, in determining the amount of the
minimum wage level the basic considerations are: a) Minimum Life Needs cost (MLN), b)
Consumer Price Index (CPI), c) inter-regional minimum wage level, d) growth capability and
sustainability of the company, e) labor market conditions, and f) economic growth and per
capita income (Pratomo, Saputra, 2011: 270).

Different wage standards in each region naturally cause injustice for laborers, while the
needs and costs of living between regions are almost the same. The consequence is that
laborers never get the welfare of life that should be accommodated by the state. On the other
hand, the government is able to provide state civil servants with a salary that is evenly
distributed throughout Indonesia, although it is distinguished from rank/class.
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Based on the current conditions , it is necessary to formulate how to standardize labors
wage an effort to improve the welfare of labors in Indonesia, by using the concept of a
welfare state.

B.Review of literature

Working is the main way of labor to gain wage in the other hand it is their right. The
wage is earned to fulfill life’s need must be appropriate for humanity category so that the
wage plays important role and the characteristic of labourer relationship is thecontract
between employer and labor. Therefore, the government must involve in handling wage
through policy issues.

Law Number 13 of 2003 Concerning Manpower defines wage as labors’ rights which are
received

and expressed in the form of money in return from employers or employers for
workers/laborers whose amount is determined and paid according to a work agreement, a
dealor laws and regulations, including allowances for labors and their family for a job and or
service that has been performed or will be performed. Whenvarious labor problems are
strongly examined that have existed and occurred nowadays, the main problem is about to
effort in fullfilement the needs of lifewhich is constitution named as ‘livelihood’ (hajat
hidup). This matter becomes constitutional rights for Indonesian citizen which the
constitutional rights included in the constitution will be part of the constitution itself, so that
all branches of state power must respect it (Kodiyat, 2019).

According to the perspectives of Kusumaatmadja and Sidharta, the suffering of labors
is exacerbated by the fact that the existing of manpower lawsarecolonial products which
placed labor as an object; as an object or as one of the factors of production, thus placing of
labors at a disadvantage in the service of employment and industrial relations systems that
emphasize their position unlickly, so that they are no longer in line with labor development in
Indonesia. Placing labors as objects or only as factors of production is not ideal, but must
place them as subjects, as an agent in the production process and as a private person with all
his dignity and values.(Kusumaatmadja, Sidharta, 2000).

C.Research Methodology

This study uses normative legal research with a research approach to loegal principles
Normative legal research is research which is the source of the data is from secondary data
(Asmadi,2019).

The data collection techniques are carried out by means of library research or library research
in the library of relevant written legal materials.

The procedure of library data collecting used secondary data (library research) that is
library Research or document study used to obtain theoretical foundations in the form of
opinions or writings of experts or other authorized parties and also to obtain information both
in the form of formal provisions and data through the official text available. To analyze data
collected from library research, this study uses qualitative analysis.

D.Research Finding and Discussion
1.The Relations between Labor and Wage

Many terms can provide descriptions relating to people who work in an agency or
institution. Some call it the term labors who connotes people who work in factories. There are
also those who use the term employees or employees who are connoted with people who
work in offices with higher education and well dressed. Another term that relates to a worker
is labor which is often relied on by people who work abroad both male and female.
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In Sedarmayanti's view that what is meant by laborers are indigenous people of
working age (15 years and above) or 15-64 years, or potential residents can work to produce
goods and services if there is demand for their labor and if they want to participate in these
activities. (2016). According to the Big Indonesian Dictionary, labors are people who work
for others with a salary. (Editorial Team of the Big Indonesian Dictionary Language Center,
2008)

According to Law Number 13 of 2003 concerning Manpower (hereinafter written
UUTK) in Article 1 number 2, states that what is meant by labor is "everyone who is able to
do work to produce goods and/or services both to meet their own needs and to society ". In
another level, labor is an inseparable part of the main wheel of the Indonesian economy
(Hakim, Ispriyarso, 2016). Worker is the most important company asset in an effort to
achieve company goals. (Indriyani, 2014)

According to Husni, wages play a very important role in an employment relationship
(employment agreement) (2010). Wages are a means used by workers to improve their
welfare (Wijayanti, 2010). Wages are one of the important indicators for assessing the life of
workers/employees/labor. (Budijanto, 2017)

According to Article 1 number 30 UUTK what is meant by wages is the rights of
workers/laborers received and expressed in the form of money in return from employers or
employers to workers/laborers who are determined and paid according to work agreements,
agreements, or legislation, including benefits for workers/laborers and their families for work
and or services that have been or will be performed".

Limitation on wages according to the Wage Board is that the wage is an acceptance as
a reward from the employer to the recipient of work for a job or service that has been or will
be done, which serves as a guarantee of decent survival for humanity and production,
expressed or valued in the form money that has been determined according to an agreement of
laws and regulations and is paid on the basis of an employment agreement between the
employer and the work recipient. (Kartasapoetra, et al.: 1994)

Wages for workers/laborers are needed to meet their needs and maintain their survival
and their families. Policies and arrangements for the distribution of wages, must be done
fairly in accordance with applicable regulations. The legal provisions regarding wages are
contained in the 1945 Constitution in Article 27, which states:

(1) Every citizen has the same position in law and government;
(2) Every citizen has the right to work and a decent living for humanity ".

According to Ismail Sunny responding to Article 27 paragraph (2) above is a
constitutional paper or a semantic constitutional by recognizing the right of citizens to get
work, then in fact the Indonesian people have proclaimed themselves to decide to eliminate
unemployment, so the state dares to include the article in its constitution. (Sunny, 2004)

Determination of the amount of wages is adjusted to the applicable minimum wage
standard. In the nature of employment relations, although formally the relationship between
workers and employers is the same before the law, but sociologically it is not. (Trimaya,
2014)

When examined more closely the various labor problems that exist and have occurred
so far, the problem stems from a main problem "efforts to meet the needs of life" which in the
1945 Constitution is known by the term "livelihood". Problems of meeting basic needs, such
as food, clothing, and shelter; as well as services such as education, health, and security are
the main root causes as well as factors which later become important employment issues.

In order to fulfill their daily needs and their families, the laborers do their work based
on what is their responsibility in accordance with the work agreement, but what often happens
is that the laborers do not get wages that are in accordance with their workload. The impact is
that the necessities of family life are certainly not met. Workers or laborers in the regulations
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in force in Indonesia have the right to obtain work, the right to wages in accordance with the
agreement, to be treated well and humanely, both in the work environment, the right to social
security. (Pertiwi, 2017)

Many problems cause labor dissatisfaction in wages, among others the slow
implementation of wage payments, the existence of various wage deductions for the needs
and interests of workers without the consent of laborers, the will of the laborers so that their
wages are equated with better wages than other companies. The various problems experienced
by laborers are actually classic problems that have existed for a long time, but remain
"nurtured" by both lawmakers and employers, so laborers/workers are always on the losing
side.

The low wage of labor in Indonesia is due to the fact that some employers and even
lawmakers still view workers/laborers as limited to an instrument of production in an
economic system. With a minimum wage and although it has increased every year, it is still
adjusted to the people's purchasing power. The problem is that the percentage increase in
wages does not have a strong correlation with the increase in the living needs of workers and
society in general (Iskandar, 2004)

According to the perspectives of Kusumaatmadja and Sidharta, the suffering of the
laborers was exacerbated by the fact that the existing laws and regulations in the field of
employment that had prevailed so far, were colonial products, which placed human labor as
an object; as an object or as one of the factors of production, thus placing workers at a
disadvantage in the service of employment and industrial relations systems that emphasize
their position and interests, so that they are no longer in line with labor development in
Indonesia in the future. Placing workers as objects or only as factors of production is not
ideal, but should place workers as subjects; as an agent in the production process and as a
private person with all his dignity and values (Kusumaatmadja, Sidharta, 2000)

The suffering of the workers/laborers was apparently not over when the regulations
derived from colonial products were replaced with more "Indonesian" laws. When examined
in depth, the statutory regulations related to wages, namely the Labor Law, apparently also do
not provide the concept of minimum wages, the concept of decent living, the concept of wage
protection, and wage safety nets. According to the Labor Law, the minimum wage provisions
must be obeyed by all companies in Indonesia, although the capabilities and conditions of
these companies are certainly different from one another, be it micro companies, small
companies, medium companies and large companies. These provisions will certainly affect
the level of company compliance related to minimum wages. (Yetniwati, 2017)

Wages for economists are determined based on the level of living needs, other
economists set wages based on marginal productivity provisions. Conventional economic
theory, wealth will increase with the increase in skills and efficiency of the workforce, in line
with the percentage of the population involved in the production process. Based on this, the
economic welfare of each individual depends on the comparison between total production and
the number of occupations or what is currently known as real income per capita. (Abha, 2013)

Adam Smith said that the biggest money payments to finance production and
distribution were 3 (three), namely wages, rent and profit. Labor’s wages cannot therefore be
paid in full as much as the real value of the product they produce, because part of the real
value must be provided for profit. This means that profit is an absolute element of a
production. (Abha, 2013)

In a capitalist perspective, reasonable wages are the minimum cost of living. The
capitalist will increase the wage, if the burden of his life increases to the minimum limit. The
capitalist will reduce it if the burden of his life is reduced. Based on these conditions, the
exchange rate of a worker is determined based on the burden of his life without regard to
services provided by a person. (Abha, 2013)
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The socialist in evaluating an item must be equal to the costs of producing the item,
which includes labor costs in the form of natural wages. (Abha, 2013). Karl Marx as one of
the pioneers of socialist thought states that the excess value of the labor productivity of
workers over natural wages as surplus value, which is only enjoyed by the owners of capital.
The smaller the wages paid to the workers, the greater the more value enjoyed by the owners
of capital, which according to Marx means the exploitation or exploitation of the owners of
capital over the workers. (Magnis, 1999)

2.Determination of Wages in Various Legislation in Indonesia

The issuance of Law No. 13 of 2003 concerning Manpower is the answer to questions
related to the government's political will in the field of labor law which actually has a noble
purpose for legal protection of workers in:a.Empower and utilize the workforce optimally and
humanely;b.Achieve equal opportunity employment and the provision of labor in accordance
with national development needs in accordance with development and regional
needs;c.Provide protection to workers in realizing welfare; d.Improving the welfare of the
workforce and their families.

One important issue that never stops to be discussed is the issue of wages. The wages
received by workers/laborers to this day, have not been able to provide welfare, so
workers/laborers still live on a mediocre basis. The many protests from the workers/laborers
made the government issue regulations related to the wage system.

In accordance with the mandate of Article 97 of Law Number 13 of 2003 concerning
Manpower, on October 23, 2015 Government Regulation No. 78 of 2015 on Wages was
established. This Government Regulation is one of the government agendas in order to
provide protection for the rights of wages for workers/laborers and provide business certainty
for employers and to realize fair remuneration. (Motherland, 2017)

It turns out that Government Regulation No. 78 of 2015 concerning Wages, is in favor
of employers and is detrimental to workers/laborers. The Confederation of Indonesian Trade
Unions (CITU) eventually demanded that the Government revoke the Government
Regulations (GR). The reasons proposed by CITU are: first, the establishment of GR No. 78
of 2015 does not involve Tripartite, so that it conflicts with ILO Convention No. 144 of 1976
and the provisions of Law Number 11 of 2012 (Yetniwati, 2017). In establishing legal norms
in labor legislation, it should pay attention to ILO Convention Number 144 of 1976 regarding
Tripartite Consultation to Improve the Implementation of International Labor Standards
which have been ratified by Presidential Decree No. 26 of 1990 dated 18 June 1990. The
protest carried out by the KSPI constitutes a fairness because the government has violated the
"principle of openness", as stipulated in Law Number 11 Year 2012. Second, substantially the
provisions of Government Regulation Number 78 Year 2015 apparently only consider the rate
of inflation and economic growth but do not pay attention to the necessities of decent living
(NDL) workers per year in setting the Provincial Minimum Wage every year (Yuliandri,
2007).

The minimum wage is the lowest wage for workers/laborers at the lowest level, in a
work period of less than 1 (one) year, so workers/laborers who have a higher level or a period
of more than 1 (one) year should receive wages greater than the minimum wage. For this
reason, it is necessary to have a salary scale for company workers. (Budiyono, 2007)

According to Article 88 Paragraph (4) of the Manpower Law it is determined that "the
Government sets the Minimum Wage as referred to in paragraph (3) letter (a) based on the
necessities of a decent life and by observing productivity and economic growth". In setting
the Minimum Wage in accordance with Article 89 paragraph (1) and paragraph (2), it is
divided into 2 (two), namely: (a) Based on the Province or Regency/City; (b) Based on
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sectors in the Province or District/City which are directed towards the achievement of the
needs for decent living".

Still in Article 88 in paragraph (4) it is determined that "the Government shall
determine the Minimum Wage as referred to in paragraph (3) letter (a) based on the needs of a
decent living and by taking into account the productivity and economic growth." The
determination of the Minimum Wage is in accordance with Article 89 paragraph ( 1) and
paragraph (2), divided into two namely (a). Based on the province or regency/city, (b). Based
on the sector in the province or district/city which is directed towards the achievement of the
needs for decent living".

The stipulation of the Minimum Wage is carried out by the Governor as determined in
Article 89 paragraph (3) "the minimum wage as referred to in paragraph (1) is determined by
the Governor taking into account the recommendations of the Provincial Wage Board and/or
the Regent/Mayor". Paragraph (4) "the components as well as the implementation of the
stages of attaining a decent living need are regulated by Ministerial Decree".

Wage policy in Indonesia refers to living standards for workers. Law of the Republic of
Indonesia Number 13 of 2003 concerning Manpower stipulates that the minimum wage is
only based on the standard of living necessities. Article 1 paragraph (1) of the Regulation of
the Minister of Manpower Number 1 of 1999 defines the minimum wage as "the lowest
monthly wage which includes basic salary and fixed allowances ...".

3. Wages Standardization to increase Laborers subssistence and Welfare

Policies issued by the Government related to minimum wages, in fact many violated by
employers. The minimum wage originally intended for workers who are new to work,
apparently in fact given to workers who have long worked. The employer's interpretation of
the minimum wage policy has led to protests from many laborers/unions.

The minimum wage policy is actually only beneficial for employers, but it is
detrimental to laborers/workers. Employers with economic principles certainly try to outsmart
the rules, so that the wages paid to workers are limited to the payment of the minimum wage.
The impact is that the welfare that is so desired by the workers is still far from expectations,
so that most workers and their families are still on the underprivileged family scale.

According to neoclassical economic theory that the minimum wage will in fact increase
the income gap rather than reduce it. The minimum wage will cause non-market factors to
play a role in determining the minimum wage limit in the labor market, which increases the
price of labor. Finally, with rising labor prices, the minimum wage results in a reduction in
labor demand and some workers will become unemployed (Sungkar, et al., 2015). On the
other hand, it shows the urgency of the value of decent living needs (DLN) to the minimum
wage as a tool to reduce poverty levels. The state, at this point with its social policies, actually
plays an important role to intervene so that people in the free market can be more productive,
stable and
harmonious.(Libra,athttps://www.researchgate.net/publication/296488651 Azas keadilan Mi
nimum_ Update Minimum, accessed on April 14, 2019)

Another problem that arises from the minimum wage policy is that the actual minimum
wage policy is actually applied to single workers with less than 1 year of service, but it also
applies to workers with more than 1 year of service and most are married. As a result the
minimum wage, which is calculated based on the KHL of single workers, is unable to meet
the living needs of household laborers who are married. The high percentage of workers who
get wages below the minimum wage means that the level of compliance in the
implementation of the minimum wage is minimal. (Izzaty, Sari, 2013)

Based on the facts above, it is appropriate to apply labor wage uniformity in Indonesia,
to realize welfare and justice towards labor wages in Indonesia. Although the Manpower Law
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has sought to accommodate the interests of workers through their wages, the Manpower Law
has not yet been fully implemented, so the determination of the minimum wage remains based
on the MIC. At present, the eligibility of a minimum wage standard is based on the needs of
workers in accordance with the criteria, namely: 1) minimum living needs (MLN); 2)
Consumer Price Index (CPI); 3) The company's ability, growth and sustainability; 4)
minimum wage standard in the surrounding area; 5) labor market conditions; 6) economic
growth and per capita income (Sulistiawati, 2012)

An idea was initiated by Rekson Silaban about efforts to achieve fair remuneration in
order to minimize wage conflicts. The wage system should be carried out through several
steps, namely (Ibrahim, 2013 :):

a. Broader transparency is needed from wage tripartite councils, particularly in the method of
setting wages, survey mechanisms, final agreement on wage rates. The minimum wage
that will be determined should first be socialized so that input, objection and clarification
are obtained from unions who are not members of the wage tripartite council.

b. Sectoral wages for certain cities in the industry (Batam, Banten, DKI, Bekasi, Karawang,
Pasuruan, Semarang, etc.), should set sectoral wages. This should be done to require
"wage generalization", because each sector has a different level of excellence and business
opportunities.

c. The need for all companies to have a wage structure and scale. Based on Decree of the
Minister of Manpower Number 49/Men/2004, every company is recommended to make a
structure and scale of wages based on competence, education, position, years of service.
The problem is that there are no administrative sanctions, so only a handful of companies
follow suit. As a result, every wage adjustment negotiation is always problematic, because
there are no standard guidelines.

d. Supervision by involving tripartite. Given the large number of industrial relations conflicts
that originate from wages, it is better if the supervision system related to wages is
conducted in a tripartite manner. Although official investigators remain in the hands of the
government, the procedures for supervision, planning, evaluation, are still carried out in a
tripartite manner. It is hoped that this system can sharply reduce non-compliance with
wage provisions.

e. A quick and cheap complaint mechanism. In cases of non-compliance with wage
provisions it is necessary to introduce a new Manpower Decree, so that no more cases of
non-compliance with wages are submitted to the Industrial Relations Court.

f. It is necessary to revise Minister of Manpower Regulations Number 17 Number 2005
regarding Consideration Factors in Wage Determination. In the Minister of Manpower
Regulations, there are 4 (four) factors that must be considered in setting wages, namely:
the necessities of a decent living, productivity, economic growth, the most marginalized
businesses. In practice, it is very difficult to accommodate these four factors in setting
wages. That is the cause of frequent voting in the wage council when setting the minimum
wage. Survey results are usually always greater than the final agreement. Even in some
regions, wage increases have been set below the inflation rate.

g. In some countries, this factor is simplified by making only two factors, namely the
inflation rate (IR), and economic growth (general and sectoral).

Rikson Silaban's opinion above, in practice is recognized as difficult to do, because
many factors can be a barrier for various parties to set the minimum wage. Based on these
conditions, it is very possible to uniform the wages of laborers/workers in Indonesia. Wage
differences only occur depending on level of education, and years of service.

At least the laborers/workers with low degrees will certainly be motivated to return to
school so that their standard of living is more decent. Although the current campaign for the
elimination of discrimination in terms of gender, education, age and experience in the world
of work, actually in terms of education and experience there needs to be differences because it
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shows the professionalism of work. In fact, it becomes unfair if people with high education
are paid the same as those with low education.

The other negative side of the minimum wage policy is structurally beneficial only to
employers, caused; First, the nominal minimum wage is below the real wage. Workers are
required to work hard with long working hours to make ends meet. Workers still have to live
subsystems just to meet their daily needs which are increasingly narrow. Second, there is no
adequate control tool for optimizing the minimum wage, so that capital owners are in a
favorable position and are free to determine the wages they pay. Third, the mechanism for
determining minimum wages is still largely dominated by state apparatus. Even those who
represent workers in a trade union are not part of the workers, they only represent workers
who cannot be expected to accommodate the aspirations of workers (Hendrastomo, 2010)

There are several benefits that can be obtained from the uniformity of labor wages in
Indonesia, namely:a.The occurrence of equal distribution of labor/worker wages;b.Laborers
are no longer placed in positions as people who have no bargaining value (especially workers
with sufficient skills);c.Laborers/workers will be more motivated to work;d.The state is
present in every effort to prosper the people.

Weaknesses of uniform labor costs include:a.There will be rejection from employers
who object to the uniformity of labor wages;b.It is feared that investors will flee to other
countries if labor/worker wage uniformity is carried out;c.New conflicts between the
government, employers and workers will continue to emerge.

Reading the plus and minus efforts to uniform wages for laborers/workers, the
government should be a facilitator for the interests of workers and employers able to provide
effective and concrete solutions for the welfare of laborers/workers, while making Indonesia a
welfare state. A welfare state is defined as a state in which the government of the country is
considered responsible for guaranteeing a minimum standard of welfare for every citizen.
(Fuadi, 2015)

A country can be said as a welfare state if there are 4 (four) main pillars, namely: 1)
social citizenship; 2) full democracy; 3) modern industrial relations systems; and 4) rights to
education and expansion of modern mass education systems (Fuadi, 2015). The four pillars
must exist in a country that indicates the country is a welfare state, where the state is obliged
to impose the application of social policy as the conferring of social rights to its citizens on
the basis of citizenship and not on the basis or social class. (Triwibowo and Bahagijo, 2006)

The concept of a welfare state actually refers to the role of the government which is
responsible for managing and organizing the economy. This means that the state is expected
to be able to carry out its responsibilities to ensure the availability of basic welfare services to
a certain degree for its citizens.

For laborers, labor law policies in favor of the welfare of workers are needed, because
the standard of living is increasing every year. Expecting employers to raise minimum wages
for workers is certainly far from expectations. The government as the party most responsible
for making regulations, is expected to be able to provide bright hopes for workers to achieve
prosperity.

According to Mahfud M.D., the welfare state is focused on the implementation of a
social protection system that is institutionalized for everyone as a reflection of the right of
citizenship, on the one hand, and state obligations on the other. The welfare state is aimed at
parents and children, men and women, rich and poor, as well as possible. The state must
strive to integrate the source system and provide a service network that can maintain and
improve the well-being of citizens in a fair and sustainable manner. (Mahfud, 2012)

Uniformity wages for laborers/workers in Indonesia, although difficult to do with
various considerations, is not impossible to realize. The government as a representative of the
State can carry out this desire if labor law policies are in favor of the interests of
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laborers/workers, without having to neglect the interests of employers or investors. Even
though the concept of a welfare state does not always compare to high wages, at least
laborers/workers complain about the wages they receive, it should be a basic reference for a
decent living for laborers/workers.

D.Closing

a. That regulations related to minimum wage have both positive and negative sides which
have been a consideration for both the central and regional governments and the wage
council in setting minimum wage.

b. Whereas regulations which have been the basis of minimum wage policies have often been
rejected by workers because they have not provided a decent wage which has an impact on
welfare.

c. Standardization of wage for workers/labors in Indonesia, as an effort to improve the
welfare of workers deserves to be floated, although many obstacles will be faced.
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ABSTRACT

A beautiful, safe, and comfortable environment is a dream of every community and country in
the world including Indonesia. However, the large number of mining activities in Indonesia
has caused pollution to environment. The government of Indonesia together with the
Parliament has made regulations regarding environmental protection, namely Law No. 32 of
2009 concerning Environmental Protection and Management. The law regulates the various
forms of liability that can be imposed on corporations that have caused environmental
damage. This study used normative research methods, using sources of legal materials,
namely primary legal materials and secondary legal materials. The results showed that
environmental protection is not only regulated by criminal sanctions, but also by civil and
administrative sanctions which can be imposed on corporations that have caused damage to
the environment. Liability in environmental crimes also regulates the absolute or strict
liability, which means the element of error does not need to be proven by the plaintiff as the
basis for compensation payments. This principle also constitutes a special legal principle or
lex specialis in unlawful acts.

Keywords: Liability, Environmental Crime, and Corporations.
1. Introduction

A good and healthy environment is the basic right of every Indonesian citizen." The
mandate of the 1945 Constitution of the Republic of Indonesia Article 33 Paragraph (3), states
that: “the earth, water and natural resources contained therein is controlled by the state and
used for the greatest prosperity of the people...” That all the natural resources of Indonesia
are intended solely for the people of Indonesia. However, in reality, many of the natural
products of Indonesia are not intended for the people of Indonesia, but are traded abroad, for
example the Freeport Mine in Papua.

In developing countries, the topic of mining has always been a hot issue from the past up
until now, including in Indonesia. Illegal mining practices that still widely occur actually
make Indonesia experience a lot of losses, mining activities that should be able to contribute
to the Regional Original Revenues, in fact, are mostly illegal. The issue of environmental
pollution and destruction caused by mining always appears especially if the activity causes
casualties. The repressive and preventive aspects are always ignored to produce good and
economical products also to make money more quickly rather than the prevention and
recovery aspects, so that the damage is more widespread and out of control.

The history of mining in Indonesia began when the Indonesian government in the New
Order era gave permission for concessions to the United States to manage the Freeport mine

! Article 28(H), the 1945 Constitution of Republic of Indonesia
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in Papua, which had caused economic and ecological losses to Indonesia. This was
encouraged by the President’s policy in the new order era with the pretext for development
that made us lulled. The New York Agreement which was agreed upon after the resignation
of President Soekarno and replaced by Socharto has opened a wide door for the free
exploitation of Indonesia’s natural resources.

Mining law has a very close relationship with environmental law because every mining
business, whether it is related to general mining, oil or gas mining, is required to maintain a
more sustainable environment and health. This is commonly referred to as the preservation of
environmental functions (Article 1(5) Law No. 32 of 2009 concerning Environmental
Management).

From the background described above, the legal issue that can be used as the formulation
of the problem in this study is forms of responsibility or punishment that can be given to
environmental offenders committed by mining corporations in Indonesia.

2. Literature Review
2.1. Research Accomplished

The authors have tried to trace several other articles which are similar to the title of this
study, and the authors did not find any article discussed the similar issue or content. However,
there are several articles related to the issue, the first is a thesis written by Desi Permata Sari
entitled ‘Criminal Law Policy towards Corporations Committing Crimes against
Environmental Exploitation and Pollution (Law No.32 of 2009 concerning Environmental
Protection and Management)’. The results of this thesis are: - that the criminal liability system
for the perpetrators can used a substitute criminal liability system or Vicarious Liability,
which can be interpreted as a criminal liability imposed on someone for a criminal offense
committed by another person; - efforts to crime prevention in general can be divided into two,
namely the criminal line (criminal law) and the non-criminal line (non-criminal law)* both of
them can be imposed on environmental offenders.

As for the other thesis, namely ‘Criminal Law Policy in the Enforcement of
Environmental Law’. This thesis, written by So Woong Kim, discussed criminal law policies
in the effort to enforce environmental law in the present and the future. The study shows that
the current criminal law policy is not optimal because the law does not have a deterrence
effect yet. Law enforcement in environmental criminal acts only functions as wultimum
remidium, so that the content of criminal sanctions enforcement is not dominant. For this
reason, it is necessary to reform the criminal penalties and sanctions in the Environmental
Management Law which has the values of legal certainty and justice upheld by all parties.’

2.2. The Concept of Responsibility

The concept of liability or responsibility can be seen in legal philosophy perspective. The
Roscoe Pound in the 20™ century defined liability as an obligation of the offender to pay
compensation to the injured party. In discussing criminal liability, inevitably, an act must take
precedence. The concept of responsibility must be preceded by the intention of a criminal act
or known as the mens rea.

2 Desi Permata Sari (2017), Kebijakan Hukum Pidana Terhadap Korporasi yang Melakukan Tindak Pidana
Perusakan dan Pencemaran Lingkungan Hidup (UU Nomor 32 Tahun 2009 tentang Perlindungan dan
Pengelolaan Lingkungan Hidup) [Criminal Law Policy towards Corporations Committing Crimes against
Environmental Exploitation and Pollution (Law No.32 of 2009 concerning Environmental Protection and
Management)], Master Program Thesis, University of Pasundan, Bandung, retrieved from
http://repository.unpas.ac.id/28085

3 So Woong Kim (2009). Kebijakan Hukum Pidana dalam Upaya Penegakan Hukum Lingkungan Hidup [Criminal
Law Policy in the Enforcement of Environmental Law], Master Program Thesis, Diponegoro University,
Semarang, retrieved from http://eprints.undip.ac.id/18235/1/So_Woong_Kim.pdf
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2.3. The Concept of Mining in Indonesia

Indonesia, as the fourth most populous country in the world, has many islands spread
from Sabang to Merauke, so it is not surprising that Indonesia known as one of the largest
archipelago countries in the world. According to BP Statistical Review of World Energy data
sources, Indonesia is the fifth largest coal producing countries in the world, where there is
China in the first position, followed by United States, India and Australia.* The types of
natural resources owned by Indonesia are very abundant, both natural products in agriculture,
plantations, and waters, as well as those originating from the earth, namely mining. Obtaining
mining products is certainly not easy. Mapping needs to be done first by using geological
maps. Such geological maps make it easy to find out the mining location. Mining products are
included in the non-renewable natural resources. There are several types of mining products
that can be obtained in Indonesia, including petroleum, which is used as vehicle fuel,
household needs, electricity generation, industrial raw materials, and others. The other one is
coal, coal has several categories based on the carbon element. The higher the carbon level, the
darker the colour of the coal will be. Coal has several elements of Anthracite (86-98% carbon
content), bituminous (68—86% carbon content), sub-bituminous (less carbon content and
more water content), lignite (35-75% carbon content, brown colour, known soft and light),
and peat (porous with water content up to 75%). Besides petroleum and coal, there are also
other types of mining, namely tin, iron ore, gold, copper, diamond, and nickel. Specifically
regulates issues regarding mining, Indonesia has a number of legal provisions, one of them is
Law No.4 of 2009 concerning Mining, Minerals and Coal.’

2.4. Theories and Forms of Liability of Corporations on Environmental Crimes
2.4.1. Theories of Corporate Crime

The word corporation originated from Latin which is etymologically called as corporatio
or corporare. Corporare itself comes from the word corpus which means body. In Dutch, it is
called corporatie, and in German it is also called corporation. Theoretically, there are three
types of corporate crime, i.e: 1) Crimes for corporation, crime which is committed in the
interests of the corporation not the other way around; 2) Crimes against corporation, which is
committed by the management of the corporation itself (employee’s crime); 3) Criminal
corporations, a corporation that is intentionally formed to commit crime.°

While substantively, there are three models of corporate criminal liabilities, the first
is the corporation’s management as the perpetrators of the crime so the management is
responsible. As a legal entity, corporation cannot be given criminal penalties because the
perpetrator is always the management. Second, corporation as the perpetrator so the
management is responsible. Occurred when corporation is referred to as perpetrators, however
the responsibility is given to the management. Third, the corporation as a perpetrator and also
as a responsible party. In this case, it occurs when the management as the responsible party is
considered insufficient, so the corporation must also be responsible.’

Corporate criminal liability basically has five theories. First is identification theory,
according to this theory the corporation can only commit a number of offences directly by the

4 Rikhza Hasan, 10 Negara Penghasil Batu Bara terbesar di Dunia, Ada di Indonesia [10 Largest Coal Producing
Countries in the World], retrieved from https://economy.okezone.com/read/2019/01/31/320/2012015/10-negara-
penghasil-batu-bara-terbesar-di-dunia-ada-indonesia , on 10 September 2019

3 Adi Nugroho, Jenis-Jenis Barang Tambang di Indonesia [Types of Mining Products in Indonesia], retrieved from
http://kitacerdas.com/jenis-jenis-barang-tambang-di-indonesia/, on 10 September 2019

¢ Hariman Satria (2017), Penerapan Pidana Tambahan dalam Pertanggungjawaban Pidana Korporasi pada
Tindak Pidana Lingkungan Hidup [The Application of Additional Crimes in Corporate Legal Liability in
Environmental Crimes], Judicial Journal, Vol.10 No.2, 155.171,p 6

7 Muladi and Priyatno, D (2010), Pertanggungjawaban Pidana Korporasi (edisi revisi) [Corporate Criminal
Liability (revised edition)] Kencana Prenamedia Group, Jakata, p.148
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management that is very closely related to the corporation, acting for, and on behalf of the
corporation.® Second is strict liability (absolute responsibility), this type of responsibility does
not consider the party who commit offences.” Third is vicarious liability (substitute criminal
liability), this theory refers to a party who is responsible for the offences committed by other
party.'” Fourth, aggregation theory, this theory allows the aggregation or combination of
offences by people in the corporation, so that the responsibility can be imposed to the
corporation.'' Fifth, the theory of corporate cultural models or work culture models, this
theory asserts that a legal entity can be criminally liable if a person’s actions have a
reasonable basis that the corporation grants permission or authority for his actions.'

2.4.2. Forms of Liability for the Environmental Crimes Committed by Corporations

The Law No. 32 of 2009 concerning Environmental Protection and Management
regulates forms of liability that can be imposed on corporations who commit environmental
crimes. Such forms of liability are described as follows:

a. Civil Liability

If a corporation or company commits an environmental crime, compensation can be
imposed as a result of its actions against the law. The illegal acts refer to an act committed by
one or more parties that harms the other party and is done intentionally or unintentionally that
the other party feels that their rights have been violated."

In the event of an unlawful act that brings harm to others, the perpetrators are required to
bear the consequences of the violations they have committed."* The granting of compensation
from corporations or companies that commit environmental crimes, is also regulated in Act
No.32 of 2009 concerning Environmental Protection and Management, in Article 87
paragraph 1, reads:

“Every party responsible for a business and/or activity that commits an illegal act in the
form of pollution and/or environmental damage that causes harm to other people or
environment must pay compensation and/or take certain actions.”

Corporations that commit environmental crimes are obliged to pay compensation
imposed by the Panel of Judges in accordance with the amount of compensation that has been
predetermined.

b. Criminal Liability

In criminal liability, the principle of error or “there is no criminal without error”
and “there is no criminal liability without error” applied. For corporations that commit
criminal acts must be held responsible for their actions. In Law No.32 of 2009 concerning
Environmental Protection and Management, criminal liability is regulated in several articles,
namely Article 116, Article 117, Article 119, and Article 120. Criminal penalties that can be
imposed are imprisonment and fines. Additional criminal sanctions and disciplinary action
can also be imposed are:

8 Hariman Satria (2017), op cit, p 160

% Smith J.C, and Horgan, B (1998) Criminal Law (Fourth Edition), Butterworths, London, p.79

10 Sutan Remi Sjahdeini (2006), Pertanggungjawaban Pidana Korporasi [Corporate Criminal Liability], Grafiti
Pers, Jakarta, p.84

1 Ibid, p.108

12 Eddy O.S. Hiariej (2014), Prinsip-Prinsip Hukum Pidana [The Principles of Criminal Law], Cahya Atma
Pustaka, Yogyakarta, p..207

13 Article 1 No.5, Regulation of the Minister of the Environment No.13 of 2012 concerning Compensation for
Pollution and/or Environmental Damage

14 Marhaeni Ria Siombo (2012), Hukum Lingkungan dan Pelaksanaan Pembangunan Berkelanjutan di Indonesia
[Environmental Law and Implementation of Sustainable Development in Indonesia] Gramedia Pustaka Utama,
Jakarta, p.118
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Expropriation of profits from criminal acts

Closure of all or part of business premises and/or activities

Damage Repairs due to criminal acts

Placement of the corporations under control under the maximum of three years.

a0 op

In addition to being imposed to corporations for environmental crimes, criminal
sanctions can also be imposed on the person who gave the order to commit the crime or the
person acting as the leader of the activity in the crime.

¢. Administrative Liability

In environmental crimes committed by corporations in the mining industry,
administrative sanctions are also often imposed. In Article 76 of Law No. 32 of 2009
concerning Environmental Protection and Management, it is stated that the minister,
governor, or regent/ mayor can give the administrative sanctions. These administrative
sanctions can be in the form of written warnings, government coercion, granting or revoking
the environmental permits. Article 77 also stipulates that the Minister may impose
administrative sanctions on responsible party in corporations if the Regional Government
considers is deemed intentionally not imposing administrative sanctions for the serious
environmental violations. Besides that, in Article 78, administrative sanctions do not exempt
the responsible party of the corporations and/or activity from the criminal liability and charge.
Article 79 also stated that the administrative sanctions may also be imposed on corporate
actors in the form of suspension or revocation of environmental permits, if the corporation
does not carry out the government coercion.

Besides regulating the civil, criminal, and administrative liability, Law No. 32 of
2009 concerning Environmental Protection and Management also regulates dispute resolution
outside the court (non-penal approach). The types of dispute resolution outside the court can
be in the form of negotiation, mediation, and arbitration. First, the negotiation effort
according to the author is an effort to resolve disputes between the parties by discussing and
bargaining the best way to resolve the case between the corporation as the perpetrator and the
community or government as the victim. The purpose of this effort is so that cases of
environmental damage can be resolved without a lawsuit to court. Second is mediation
efforts, in Supreme Court Regulation (Perma) No.l of 2008, Article 7 regulates how to
resolve disputes through a discussion process to obtain the agreement between parties with
the assistance of the mediator."® The role of an independent mediator is needed in conducting
negotiations between the disputing parties. According to Elizabeth Mewengkang'¢, in
resolving disputes over environmental pollution through mediation efforts, at least there are
three forms of satisfaction that can be achieved, i.e. substantive, procedural, and
psychological satisfaction. Substantive satisfaction is related to the specific satisfaction of the
disputing parties, for example compensation. On Procedural satisfaction, the disputing parties
have the same opportunity in presenting ideas during the negotiations. Psychological
satisfaction itself is more concerned with the emotional level of the disputing parties. Third,
arbitration effort is also a way in settling dispute outside the court. Definition of arbitration is
a written agreement made by the parties both before and after the dispute arises. According to
Law No.32 of 2009, Mediation, Negotiation and Arbitration are only used for civil matters.

15 Supreme Court Regulation No. 1 of 2008 concerning Mediation
16 Elizabeth Mewengkang (2014),Prinsip Tanggung Jawab Perusahaan terhadap Pencemaran Lingkungan
[Principles of Corporate Liability for Environmental Pollution], Jurnal Lex Crimen, Vol.IlI, No.2.
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3. Methods

The method used in this study is the normative legal research method. By using several
sources of legal materials, namely sources of primary and secondary legal materials. This
normative research method has different characteristics from other social sciences. According
to Peter Mahmud Marzuki, legal research is the process of discovering legal principles, the
rule of law, and legal opinion. Normative research in writing this article also uses several
approaches, which are the law approach, concept approach, and case approach.

4. Results

The results obtained in this article are that in ensnaring corporations that commit
environmental crimes due to mining, the government has three types of liability that are
regulated in Law No.32 of 2009 concerning Environmental Protection and Management.
These forms of liability are criminal liability, civil liability, and administrative liability.
Criminal liabilities that can be imposed on corporate actors are in the form of imprisonment
and fines, in this case the actors are the management, director or head of the corporation. In
addition to imprisonment of head of the corporation, fines and compensation can also be
imposed on the corporation. Civil liability can also be imposed to the corporation by paying
compensation to the injured party. As for administrative liability, business license or
environmental permit revocation can be carried out for corporation that is proven to have
committed environmental crimes. According to the author, these forms of liability should be
given in a stricter manner to the corporation and its management, so that the corporation and
its management do not necessarily commit acts that are detrimental to the environment,
community and other parties.

5. Conclusion and Recommendation

The conclusion that can be drawn in this study is that there are three forms of liability
that can be given to corporations which are proven to have committed environmental crimes.
This is in line with the government’s intention to eradicate mining mafias and also
environmental damage. The recommendation that can be considered is that the panel of
judges must give not only criminal penalties, but also civil and administrative liabilities so
that the deterrent effect is more pronounced, and in order that other corporations do not
commit similar acts.
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ABSTRACT

As a victim sexual abuse, child will be to experience traumatic for along time. Even
can be a criminal of sexual abuse. One of the factor which considered can make sexual abuse
is rule of the law that can not to protection of child. One of the way to protection of child is
throught castration punishment. But castration punishment have many problems, because
considered contradiction with human right. The research purpose for explain the child
protection as victim of sexual abuse by penal through castration punishment. The research is
normative juridical research. The technique to collecting data is library research. Based on the
research discovered that the chemical castration and installation the tool of electronis
detection is imposed to criminal of sexual abuse, with the following criteria; done by parents,
guardians, people who have family relationships, caregivers, educators, educational staff,
apparatus that handles child protection, or do it by more than one person together, criminal
who has been punished because do it same criminal act, in the event that a criminal offence
raises a victim of more than 1 person, resulting in severe injuries, physiological disruption,
infectious diseases, disrupted or loss of reproductive function, and/or death.

Keywords: child protection, victim sexual abuse, castration punishment.
A. Introduction

Sexual abuse to child always happen in the community. The child have to be a next
generation, have been to be a victim sexual abuse which can break their future.

As a victim sexual abuse, child will be to experience traumatic for along time. Even
can be a criminal of sexual abuse.

Many people want that criminal could be punished with maximal punishment, even
death punishment (Nursariani Simatupang dan Faisal, 2017).

One of the factor which considered can make sexual abuse is rule of the law that can
not to protection of child. One of the way to protection of child is throught by do castration
punishment. But castration punishment have many problems, because considered
contradiction with human right.

In order for each child to assume the responsibilities given to him, each child needs to
have a widest opportunity to grow and develop optimally, physically, mentally, and socially,
and have a good moral Protection efforts and to realize the justice and welfare of the child by
providing assurance to the fulfillment of its rights, one of which is the protection of the child
by default through the application of the castration punishment.

The research purpose for explained the child protection as victim of sexual abuse by
penal through castration punishment.

214



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

B. Literature Review
1. The Child Protection

Children are part of the younger generation as one of the human resources which is
the potential and successor of the nation's struggle ideals, which have strategic roles and have
special characteristics and traits, requiring coaching and protection in order Ensure that the
physical, mental, and social growth and development are intact, harmonious, aligned and
balanced.

The child is also seen as a whole person, thus having a birthright that must be
protected. This view requires adults (biological parents, Governments, communities), to be
fully responsible for each child born in the world. Child protection is thus part of the
implementation of human rights (Hadi Supeno; 2010).

The child is the buds, potentials, and young generations of the successors of the
nation's ideals, has a role and is strategic and has a special characteristic and nature that
guarantees the continuity of the existence of the nation and State in the future (M. Nasir
Djamil; 2013).

Children has the rights to protection and need protection is adult responsibility for
ensure so children not to became violence and exploitation victim (T. Riza Zarzani, 2017)

Child protection are all of activity for ensure and protect the child and their rights so
that can live, grow up, developing and get in participation by optimal corresponding with
value and dignity of humanity, and get the protection from violence and discrimination.

Child protection is a business and activities of all walks of life in various positions
and roles, which realize exactly the importance of children for Nusa and the nation in the later
days. If they have matured social or mental growth, then it is time to replace the previous
generation. Child protection activities carry legal consequences, whether related to written
law or unwritten law. The law is a guarantee for child protection activities (Maidin Gultom;
2014).

Indonesia's child protection means protecting the potential of human resources and
establishing the whole person of Indonesia, towards a fair and prosperous society, the spiritual
material based on Pancasila and the Constitution 1945 (Nashriana; 2012).

2. Sexual Abuse
Violence is essentially an aggressive act, which everyone can do (Yesmil Anwar;
2010). One of the most common forms of violence is sexual abuse, and the victim is a child.
There are tree sexual abuse are (Abu Huraerah, 2012);

a. Rape.
Criminals of rape action are usually men. Rape often happens at a time when the
perpetrators threatened and demonstrated his power to the child. If the child is examined
immediately after the rape, then physical evidence can be found like tears, blood, and
bruising wounds which is a surprising discovery of the acute discovery of a persecution. If
there is kasusu rape with child violence, it is the greatest risk, because persecution or
violence often impacts unstable emotions. Especially for children as victims are protected
and not returned in situations where rape, perpetrators of rape should be kept away from
the child.

b. Incest.
Incest is defined as sexual intercourse or sexual activity between individuals who have a
close relationship, where the marriage between them is prohibited by law or culture. Incest
usually happens for a long time and often concerns a process of movement.

c. Exploitation.
Sexual exploitation includes prostitution and pornography. This is quite unique because it
often includes a group of participating. It can occur as a family or outdoors with some
adults.

Sexual abuse forms are (Atikah Rahmi, 2018);
a. Rape.
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Sexual harassment.
Sexual explotation.
Sexual torture.
Sexual slavery.
Intimidation.
Compulsion of prostitution.
Compulsion of pregnancy
Compulsion of abortion.
Compulsion of marriage.
Exploitation women for sexual purpose.
Sexual control.
. Inhumane punishment and sexual nuanced.
The traditional sexual theme practice that endanger woman.

B AT ER S0 A0 T

3. Castration Punishment

There are two kinds of the castration that are applied in various countries, namely the
physical castration and the chemical castration. Physical castration as applied in the Czech
Republic and Germany, is done by amputation of a pedophilic criminal, so that the criminals
of testosterone deficiency affect their sexual impulses. Meanwhile the chemical castration,
different with the physical castration, is not done by amputation of the testes. The exsexutor
will incorporate with drawal chemicals that can weaken the hormone testosterone. The way
can pass pills or injections (Mardiya, N. Q. A. (2017).

C. Research Metod
The research is normative juridical research. The technique to collecting data is
library research. Analyzed data that used is qualitative approach.

D. Result and Discussion
Sexual abuse always happen to children. The contributing factors include:
1. Once a victim of sexual violence.
The sexual disorder of the perpetrator causes always wanted to do the deeds to channel
his sexual desires.
3. Media television, internet featuring several impressions, images and access that are not
to be seen by children.
4. Environmental influences.
Lack of moral and religious education.
6. Insufficient legal device.

9]

Protection of children as victims of sexual abuse managed by the Republic of
Indonesia Law Number 23 of 2002 corcerning The Child Protection.

Republic of Indonesia Law Number 23 of 2002 corcerning Child Protection has been
amended by Law Number 35 of 2014 concerning amendment of Law Number 23 of 2002
concerning the child protection, which one of the changes focuses on Criminal sanctions
against child sexual abuse. However, changes in the law have not significantly reduced the
level of sexual violence towards children.

Therefore, the country needs to take the optimal and comprehensive measures by not
only providing criminal sanctions, also implementing a preventive form (preventive) by
giving chemical castration, installation the tool of electronis detection and rehabilitation for
criminal sexual abuse to child.

In order to respond to children sexual abuse phenomenon, to provide a deterrent
effect to the criminals, and to prevent child sexual abuse, has been established Law Number
17 of 2016 concerning The Second Amendment to Law Number 23 of 2002 concerning The
Child Protection on May 25, 2016.
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Castration punishment is manage by the Republic of Indonesia Law Number 17 of
2016 concerning the second changed of the Republic of Indonesia Law Number 23 of 2002
corcerning Child Protection in Article 81 point 7.

The protection provided by the law against the child as a victim of sexual abuse is to
include the punishment of the castration as a sanctioned penalty for the criminals of sexual
abuse to children. The implementation of a chemical castration is accompanied by
rehabilitation.

Every person who commits sexual harassment or abuse of threats forces a child who
has sex can be given the punishment of castration. Exceptions apply if the criminal of sexual
abuse is child.

The chemical castration and installation the tool of electronis detection is imposed to
criminal who commit violence or violent threats forcing the child to do a copulation with it or
with others, with the following criteria;

1. Done by parents, guardians, people who have family relationships, caregivers, educators,
educational staff, apparatus that handles child protection, or do it by more than one person
together,

2. Criminal who has been punished because do it same criminal act,

3. In the event that a criminal offence raises a victim of more than 1 (one) person, resulting in
severe injuries, physiological disruption, infectious diseases, disrupted or loss of
reproductive function, and/or death.

Castration punishment done for periode maximal 2 years, after prisoner do prime
punishment.

Although still has weaknesses, the punishment of Capon is considered as a solution
for the fulfillment of justice for children and protection for children of victims of sexual
violence. Punishment of Capon is expected to minimize sexual abuse of children. In addition,
the keal sentence is also expected to provide a deterrent effect for perpetrators of sexual
violence in children and to give a frightening effect to the prospective perpetrators of sexual
violence against children. The punishment of the keal will make prospective perpetrators dare
not commit sexual violence.

There are some advice, that castration punishment need not, because:

1. Castration is considered contradiction with human right.

2. Castration punishment don’t have defferent effect.

3. Consideder is not effective to minimalize sexual abuse to child, because the most
important are moral education and moral rehabilitation.

Family have the important role for moral education. The family is the smallest social
unit in the community that plays an enormous influence on the social development and
personality development of each family member (Lailatus Sururiyah; 2017).

Family influence to child education is very big in many side. The family prepare of
growth potential and personality formation and child morals (Elfrianto, 2015).

For the first time, castration in Indonesian was imposed to Muhammad Aris (20 years
old). PN Mojokerto was punish him to 12 years prison and a fine of Rp. 100 million subsideir
6 months confinement. Muhammad Aris punished with additional punishment of chemical
castration. Muhammas Aris proved guilty of rape to 9 children from 2015. The average child
who became a victim of Muhammad Aris is still sitting on a kindergarten.

The chemical castration as a punishment additional that was dropped to Muhammad
Aris was as an implementation of Article 81 point 7 of the Republic of Indonesia Law
Number 17 of 2016.

Muhammad Aris appealed to the Surabaya High Court. The verdict of PT Surabaya to
strengthen PN Mojokerto. The verdict is contained in the ruling of PT Surabaya number.
695/PID. SUS/2019/PT SBY on July 18, 2019.
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E. Conclusion

The chemical castration and installation the tool of electronis detection is imposed to
criminal who commit violence or violent threats forcing the child to do a copulation with it or
with others, with the following criteria;

1. Done by parents, guardians, people who have family relationships, caregivers, educators,
educational staff, apparatus that handles child protection, or do it by more than one
person together,

2. Criminal who has been punished because do it same criminal act,

3. In the event that a criminal offence raises a victim of more than 1 (one) person, resulting
in severe injuries, physiological disruption, infectious diseases, disrupted or loss of
reproductive function, and/or death.

Castration punishment done for periode maximal 2 years, after prisoner do prime
punishment.
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ABSTRACT

Forensic science in the broadest context is the application of science to the legal system. It is
an umbrella term enveloping a diverse of professions that utilize their skills and expertise to
assist legal enforcement officers in handling their investigation. This article integrates work in
the areas of forensic science and Syariah law, to investigate significant of Figh Forensics
theory. It identifies and analyses the implication of advanced research development in
forensic science and technology towards the Syariah legal system. Having discussed the
relationship between forensic science and Syariah law, advanced research development in
forensic science lead to numbers of positive implications towards Syariah legal system in
Malaysia; enhance the quality of human capital in Syariah legal institutions, broaden the
application of expert opinion under Syariah Court Evidence Act or Enactments, and
complement the probative value of evidence tendered before the Syariah courts. This paper
concludes and suggests for rejuvenation of Syariah legal system through the application of
forensic science. The kick-start of the application forensic science may come from the
relevant provisions of expert opinion in the Syariah Court Evidence Act or Enactments.

Keyword (s): Figh Forensics;, Forensic Science; Technology Development; Malaysian
Syariah Legal System,; Syariah Court Evidence Law, Rejuvenate Syariah Legal System.

Introduction

Forensic science could simply be defined as the application of scientific principles and
disciplines or technical practices to the recognition, collection, analysis and interpretation of
evidence for criminal and civil laws or regulatory issues that are enforced by public
authorities in a judicial legal system(Alcaraz-Fossoul & Roberts, 2017; Metwally, 2019;
Saferstein, 2015). The main goal for any forensic practitioners is to generate impartial and
reliable proof of fact based on the data collected (Alcaraz-Fossoul & Roberts, 2017;
Metwally, 2019). Other than that, it also carries numbers of objectives, infer alia, obtaining
and analysing the physical evidence, and identifying criminals (Alcaraz-Fossoul & Roberts,
2017). Besides the analysis of evidence, the most important duty of a forensic practitioners is
to testify in court as an expert witness (Houck & Siegel, 2015; Saferstein, 2015). This activity
distinguishes forensic science from all of the other sciences. Some excellent scientists cannot
function in the pressurized atmosphere of a courtroom and would be ineffective as an expert
witness. Meanwhile, some proficient orators do not make good scientists and would be
equally fruitless. A successful forensic practitioner will be proficient at both the science and
the testimony.

Epistemologically, the term “Figh Forensics” is a combination of the words ‘figh’ and
‘forensics’ (Ahmad, Razak, Saharudin, et al., 2019a). It refers to the knowledge and
understanding of Islamic law regarding the practice of forensic science in the Muslims daily
life based on Islamic legal sources (Ahmad, Razak, Saharudin, et al., 2019a; Baharuddin,
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2014, 2017a, 2017b). This term is not only expresses the elements of integration between
science and Islamic law but also in accordance with the shumiliyyah and murinah principle
in Islam which covers various aspects of knowledge (Baharuddin, 2017b; Baharuddin, Bidin,
Dagang, Ruskam, & Yacob, 2015). Knowledge based on the integration of science with
Islamic law is a requirement for all Muslims. This is serving as counteract to the doctrine of
dichotomy of knowledge between science and religion practiced and influenced by Western
ideas (Adebayo, 2015; Hamdan, Samian, & Muslim, 2018).

With regards to the theory of Figh Forensics, it comprises of four main components,
namely, Forensics Jurisprudence (Figh Forensics), Human Capital, Forensic Analysis, and
Accreditation as shown in Figure 1. This theoretical framework was introduced by

Baharuddin (2017b) in his doctoral philosophy study.
< The figh of Ma’alat >
(consequences)

{Forcnsic and Syariah Education ;‘r

{Figh Forensics | k
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[\ Jurisprudence Magasidic Forensics |

\____\/____/

—( Maxims |

| /| Human Capital |—{Forensic Training |

) WS
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Adoption for Syariah
legal purposes
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Forensics [ —— \ Adoption for Syariah
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\\ [ MS ISO 1900: 2005 - Quality Management System | b
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MS ISO 17025: 2005 - Laboratory Accreditation } - legal purposes

"MS 2300: 2005 - Value-Based Management
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" {Malaysian Laboratory Accreditation Scheme (SAMM) | |

\

"j Accreditation |

Figure 1: Figh Forensics Theoretical Framework (Baharuddin, 2017b)

Figure 1 shows the theoretical framework of Figh Forensics. The first component
relates to basic knowledge that needs to be learned and acquired such as figh al-ithbat,
magqasid al-syari’ah, forensic science, and Islamic legal maxims. These knowledge need to be
learned and possessed to realize the theory of Figh Forensics. The second component relates
to human capital in Syariah legal institutions is Syariah officer. They need to have proper
education on the integration of Syariah and forensics. Furthermore, this knowledge cannot be
acquired without practical training. These officers need to undergo periodic and intensive
training in order to build their understanding on the matters related to integration of Syariah
and forensic. Next, the third component is forensic analysis. This component focuses on the
areas of forensic science including the basic principles of forensic science, forensic science
methods, ethics when conducting forensic analysis, and forensic laboratories. The last
component is accreditation. Accreditation is proposed as a guideline to the development and
stabilization of human capital within Syariah legal institutions. This establishment aims to
produce skilled and knowledgeable human capital in the handling of exhibits in scientific and
orderly manner. In addition, the accreditation also focuses on several standards that must be
met in establishing a Syariah forensic laboratory.
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This study identified and analysed the implication of advanced research development
in forensic science and technology towards the Syariah legal system. Advanced research
development in forensic science had led to numbers of positive implications towards Syariah
legal system in Malaysia. This paper discussed and dealt with this matter thoroughly.

Enhance the Quality of Human Capital in Syariah Legal Institutions

Human capital symbolizes one of the key resources for the advancement of organizations and
nations (Mahmood, Hashmi, Shoaib, Danish, & Abbas, 2014). According to Habib, Abbas,
and Noman (2019), human capital is a blend of training and skills gained by personal exertion
during education and job. When the workers committed in learning and acquiring new skills,
the quality of human capital will increase. The performance of human capital in a certain
organization is determined through the knowledge, competency and satisfaction (Kamaluddin,
Kassim, Alam, & Samah, 2018).

Meanwhile, from the Islamic perspective, human capital is viewed as the ability of
human being to accomplish the responsibility and obligation as a successor and slave of Allah
(s.w.t.) on this Earth (Abdullah, 2012). The said ability comprises moral, ethical, intellectual,
and physical advancement without omitting the improvement of skills and expertise
(Kamaluddin et al., 2018).

Human capitals in Syariah Legal Institutions for this study are referring to the syariah
officers’ position of LS41, LS44, LS48, LS52, and LS54 as prescribed under Pekeliling
Perkhidmatan Bilangan 1 Tahun 2016 (Public Service Department Malaysia, 2016). These
include Syarie Judges, Syariah Public Prosecutors, and Religious Enforcement Officers.
Furthermore, Baharuddin (2017b) suggested to include ‘Syariah oriented’ forensics experts to
be of the human capital in Syariah Legal Institutions. This is due to the provisions related to
Expert Opinion as prescribed under Syariah Court Evidence Act and Enactment that allowed
the opinion of forensic expert to be admitted as part of the expert opinion evidence. In fact,
they are the most appropriate person to be called during court proceeding to explain the
forensic analysis carried out by them to the court. Figure 1 simplified the idea of rejuvenating
human capitals in Syariah Legal Institutions.

Syarie judges

Syarie Public Forensic and Syariah
Prosecutors e, educations

ital i e,
Human capital in "~ Rejuvenation

Syariah Legal

Forensic training

ki ' - .. perspectives
Institutions Eﬁ?&:ﬁggg}'?'ous . Competency of experts in
Officers forensics and syariah

Forensic experts ™

Figure 2: Rejuvenation Framework of human capital in Syariah Legal Institutions

As portrayed in the Figure 2, this study suggests the existing levels of human capital
in Syariah Legal Institutions can be rejuvenated through the advanced research development
in forensic science and technology. The rejuvenation intended is from the perspective of
education and training as these are among the essential attributes that influenced the level of
human capital in a particular organisation and nation. It is submitted that the judgement,
knowledge, and understanding of the forensics science are paramount — but it should not be
“unfettered knowledge”. Instead, the knowledge should be managed effectively through
training and calibration (Tarran, 2019).
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Due to the advancement of research and development in forensic science and
technology, it is feasible to provide them with sufficient knowledge and adequate training.
They can undergo continuous and serial training courses related to modern scientific and
advanced evidence to enhance their knowledge and skills in handling scientific evidence.
Furthermore, specific Figh Forensics fundamental module also can be developed to supply
fundamental knowledge about forensic science integrated with the Islamic evidence principals
(Baharuddin et al., 2019).

Broaden the Application of Expert Opinion under Syariah Court Evidence Act or
Enactments

There are numerous literatures authored by researchers that thoroughly discussed on the
application of scientific evidence in Malaysian Syariah Courts (Ahmad, Razak, Saharudin, et
al., 2019a, 2019b, 2019¢c; Ahmad, Razak, Saharudin, Shah, Hashim, Kamaruzaman, et al.,
2019; Ahmad, Zakaria, et al., 2019). The focal points of previous researches were centred on
the relationship between scientific evidence and garinah (circumstantial evidence). Less was
related to expert opinion.

However, due to the advancement of research and development in forensic science
and technology, their paradigm has been shifted towards the integration of forensic science
and expert opinion from Islamic perspective. More research has been developed and many
theories have been introduced including the theory of Figh Forensics (Ahmad, Razak,
Saharudin, et al., 2019a; Baharuddin, 2014, 2017b). The areas of expert opinion that have
been less discussed in the past have begun to be discovered. As for example, the former
intellectual discourse of expert opinion is typically equated with ashab al-masa’il (al-
Mawardi, 1999), ahlu al-ma rifah (Ibnu Farhiin, 2016), and ahlu al-khibrah (Ibnu Qayyim,
2011). While the scope is restricted to the things that cannot be seen or felt by naked eyes (ma
yata ‘azaru al-ihsas bihi) which need to be attended by an expert (Shanyur, 2005).

However, as far as the research and development in forensic science and technology
concern, the discussion of expert opinion in Islamic perspective has become broaden and
more progressive to include opinion from forensic expert (al-Umar, 2008; al-Zuhayli, 1982;
Ali, 2008; Shanyur, 2005). This is because the Syarie judges have no sufficient knowledge
related to the scientific evidence. Furthermore, the Syarie judges were prohibited from
adjudge matter before them that they have no knowledge pertaining to it (al-Juwayni, 1980).
Therefore, they needed assistance from someone to explain this matter to them, and such
matter can only be explained by forensic expert (Alcaraz-Fossoul & Roberts, 2017; Houck &
Siegel, 2015; Metwally, 2019; Saferstein, 2015).

Another extrinsic point is related to the expert qualifications. Previously the
discussion of expert qualifications was only in general form (Ali, 2008; Shanyur, 2005), but
today, it has been refined and improved by incorporating forensic science-related
requirements and qualifications. Number of key aspects to be considered in determining the
credibility of forensic expert, inter alia, in-depth knowledge of a particular subject matter,
long-term experience in the field (McCarthy Wilcox & NicDaeid, 2018), lack of bias, clarity
of evidence (Blackwell & Seymour, 2015), forensic science method scientifically tested, and
sophistication of the forensic science technology (Koehler, Schweitzer, Saks, & McQuiston,
2016). In addition, there are nine requirements and qualifications that need to be fulfilled in
order to qualify a person to become an expert in Syariah Courts (Ahmad, Razak, Saharudin, et
al., 2019c; Baharuddin, 2017b; Baharuddin, Anan, Harun, Ruskam, & Yacob, 2015), inter
alia:

1. A person who is free and not owned by anyone as a slave.'

! Evaluation in the current context is that experts should be free from any stress or disturbance that may affect their
technical evaluation.
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2. Comply with general requirements for giving testimony in Islam.

3. Having a high level of knowledge and understanding of the particular field, recent
developments in the area and the number of competent instruments (not limited to
specific tools in the analysis).?

4. Have a very sufficient and adequate basic knowledge about the field.

5. Qualified* and efficient’.

6. Just.®

7. Individuals should be appropriate to the case.’

8. Must undergone continuous training and examinations in the field of expertise within the

prescribed time.
9. Having basic knowledge of Syariah law including the specific and general procedures

such as evidence, court procedures and general submissions.

These requirements and qualifications are from the continuous research in the field of

Figh Forensics. Furthermore, this is among the evidence that the application of expert opinion
has been broaden due to the advancement of research and development in forensic science
and technology. However, these set of requirements and qualifications are not yet to be
codified under any specific laws or regulations. It would be better if the lawmakers take into
consideration about this matter and enact it into the existing Syariah Court Evidence Act or
Enactments.

Complement the Probative Value of Evidence Tendered Before the Syariah Courts
There is an improvement with regards to the application of expert opinion in the Malaysian
Syariah Courts (Ahmad, Razak, Saharudin, et al., 2019b; Ahmad, Razak, Saharudin, Shah,
Hashim, Kamaruzaman, et al., 2019; Ahmad, Zakaria, et al., 2019). The said improvement is
with regard to the admissibility of forensic science as part of the evidence in Malaysian
Syariah Courts.

This is evident from numbers of Syariah cases reported in law journals such as Jurnal
Hukum and Shariah Law Journal. There are cases that admit the scientific evidence and there
are also cases that reject it. Among the related cases are Pendakwa Syarie Negeri Sabah lwn.
Rosli bin Abdul Japar 2007),® Eddyham bin Zainuddin lwn. Rahimah bt. Muhamad 2015),°
Tunku Noor Hayati bt Almarhum Tunku Abdul Rahman Putra & Ors v Tunku Khadijah bt
Tunku Abdul Rahman Putra (administrator for the estate of Almarhum Tunku Abdul Rahman

2 Must be a person of intellect ( ‘agil), adult (baligh), and just (‘adl).

3 Experts only provide evidence based on experience, research, practice, and testing that have been implemented
and conducted for many years in the field. The expert is also skilled in using a variety of tools and devices that
can help the task (al-Zuhaylr, 2011). Experts must also be among the registered members in competent
institutions.

4 Qualified person under the written law.

5 Efficiency in Islam including the ability to be polite, calm, and free from adversity, either from itself or others
(Baharuddin, 2017b).

¢ Free from social relations with fasig or bad guys (Ali, 2008).

7 As for example, if the case requires a DNA forensic expert to give evidence or opinion, the individual must be in
accordance with the prescribed suit.

8 This case deals with the crime of committing illegal intercourse to give birth to an illegitimate child. The Syarie
judge has admit the evidence from DNA analysis that there is a paternity relationship between that illegitimate
child with the accused person.

° This case relates to a denial of nasab (lineage) in which the appellant proposes to use DNA paternity tests to deny
his paternity to the disputed child. Unfortunately, the Negeri Sembilan Syariah High Court rejected such
proposal because it did not apply in the case of denial of nasab (lineage).

223



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Putra) & Anor 2016),' and Khalid bin Abdul Samad v Ketua Pendakwa Syarie Selangor
2018)."

Dabbiir (1985), ‘Uzayzah (1990), Anwarullah (1999), Haneef (2005, 2006, 2007),
Mutalib and Ismail (2012), Muhamad et al. (2015), Baharuddin (2017b), Yusof,
Rajamanickam, and Halim (2019), and Baharuddin et al. (2019) were consistently state that
scientific proof through forensic science is part of the garinah. This is in line with the
provision of Section 33(1) of Syariah Court Evidence (Federal Territories) Act 1997 which
provides expert opinion evidence as part of garinah (Mohamed & Nawasdeen, 2005).

The garinah in terms of probative value has three levels as shown in Figure 3 below,
namely, the strong or definite garinah (qarinah al-qati ‘ah), the weak garinah (qarinah ghayr
al-qati‘ah), and the false garinah (qarinah al-kazibah) (Ahmad, Razak, Saharudin, et al.,
2019b). This study has concluded that only the first and second levels are admissible in
evidence.

Strong or Definite Qarinah
(Qarinah al-Qati ‘ah)

L(Forensic Expert’s Evidence}

/ { Admissible Evidence in ]
Levels of Probative Syariah Courts
Value in Qarinah \ Weak Qarinah - —
(Qarinah Ghayr al-Qdti ‘ah) Qarinah al-Qati ah
May be admitted in Syariah Courts without
| any support from other type of evidence

False Qarinah
(Qarinah al-Kazibah)

‘[Qart’nah Ghayr al-Qati ‘ah ]

if been corroborated with another strong
evidence in terms of it probative value

Figure 3: Levels of Probative Value in Qarinah (Ahmad, Razak, Saharudin, et al., 2019b)

May be only admitted in Syariah Courts W

With regard to the probative value of the forensic expert’s evidence, this study agrees
with the opinion of Haneef (2006, 2007), Muhamad et al. (2015), and Mutalib and Ismail
(2012) stating that it belongs to the first level of garinah. This is based on several factors that
can be used as justifications for this study. The paramount justification is due to the advanced
research development in forensic science and technology. The evidence or exhibits found and
collected during the crime scene investigation will be analysed using scientific methods. This
is done in order to obtain important information that can be used for the purpose of
prosecution or claim. This process of analysis is carried out empirically using modern and
scientific tools and technologies. The results of the analysis will be obtained in quantitative
form as a percentage of the similarity between the analysed exhibit and the suspect.

10 The Selangor Syariah Appeal Court has made an order based on the results of the DNA analysis which was
made in writing in the chemist’s report. The case regarding the first and second plaintiffs’ status as daughters and
heirs to the late Tunku is being challenged in the Syariah Court. The court has made unambiguous and
conclusive conclusion that the first and second plaintiffs are the daughters of the deceased Tunku and both are
included as beneficiaries to the deceased Tunku’s estate.

! The lawyer for the appellant has recommended to the Shah Alam Syariah High Court that the video footage
marked as exhibit PS5 be sent to Digital Forensics Department Cyber Security Malaysia for analysis and
verification of its content before it is admitted by the court. However, the court rejected the proposal because the
appellant failed to demonstrate the legal requirement to do so. In addition, the court also held that the recording
was merely corroborative evidence. Although there was a defect in the admissibility of such evidence, the defect
did not affect the prosecution’s case as it was only corroborative in nature and there were two strong evidence
from witnesses’ testimony that have been presented by the prosecution in this case.
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By considering to these facts, this research deduced that advanced research
development in forensic science & technology can be a complement in term of the probative
value of evidence tendered before the Syariah Courts. This is because opinion from the
forensic expertise is regarded as a strong and definite garinah. In addition to supporting weak
or equal evidence, it can also be used in the convicting the charge or exonerating the innocent
person.

Kick-start of the application forensic science in the Syariah Court

This research believes that the kick-start for the application forensic science in the Syariah
Court may come from the relevant provisions of expert opinion in the Syariah Court Evidence
Act or Enactments.

As far as this research concern, there are less previous researches to be found in
relation to forensic expertise as part of expert opinion. Furthermore, Nasri, Ismail, Samuri,
and Yaziz (2017) concluded in their research that the application of Section on the expert
opinion in Syariah Courts today is seen to be less applicable although cases in court have
become more complex and require expert testimony in certain areas rather than relying solely
on the knowledge of the judge.

It is important to note that, up to this date, the lawmakers in each state have provided
a specific procedure for the adoption and application of scientific evidence through the
provisions of the Syariah Court Evidence law in each state of Malaysia. Expert opinion is
provided under Section 33(1) of Syariah Court Evidence (Federal Territories) Act 1997.
Figure 4 below lists several types of forensic science methods that may be used and in
accordance with the provision of Section 33(1).

Opinion upon a point of
foreign law

Opinion upon a point of science b

,{ Opinion upon a point of art }

{Opinion upon a point ofscience]
use of forensic science
\{

Deoxyribonucleic acid (DNA) ]

Expert Opinion under
Section 33(1) of Syariah

Opinion as to identity

Court Evidence (Federal

-[Opinion as to genuineness of handwriting ]

Territories) Act 1997
[Act 561]

Questioned document examination ]

.| Opinion as to genuineness |g
|

of handwritin
L ] -[Opinion as to finger impressions ]

Physical analysis

Opinion as to finger
impressions

-{Opinion relating to determination of nasab ]

Opinion relating to
determination of nasab

Deoxyribonucleic acid (DNA) ]
Mitochondrial DNA (mtDNA) |

Figure 4: Forensic Expert Opinion under Section 33(1) of Syariah Court Evidence (Federal
Territories) Act 1997

In general, Section 33(1) of Syariah Court Evidence (Federal Territories) Act 1997
provides a means of proving or evidence admitted in the Syariah Courts which is expert
opinion. There are seven types of expert opinions provided, and five of them have to do with
forensic science: opinion upon a point of science, identity, genuineness of handwriting, finger
impression, and determination of nasab (lineage) (Ahmad, Razak, Saharudin, et al., 2019a).
Scientific evidence through forensic expert evidence is flexible as it can be used in both
criminal and criminal investigations.

Conclusion

After looking at the positive implications of the Syariah legal system as stated, it is clear that
forensic science is justifiable to be implemented in the Syariah Courts. This paper concludes
and suggests for rejuvenation of Syariah legal system through the application of forensic
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science. Such rejuvenation can be started by overcoming three main issues that play as
integral parts in handling the scientific evidence, which are, lack of knowledge, adequate
experience, and sufficient training. This study recommends the development of Figh
Forensics Fundamental Module which covers the theoretical and practical aspects of forensic
science. The said module integrates the work of forensic science with Islamic evidence
principal and Malaysian Syariah law. By suggesting the development of this module, this
study believes that the issues put forward can be resolved since the module will provide
sufficient information and adequate training for the targeted reader, Syariah officers in
Syariah Legal Institutions.

Another rejuvenation that this study intended to point is the establishment of
accredited Syariah forensic laboratory. Most of the analyses performed by the forensic
practitioners including DNA analysis are done in forensic laboratories. Up to this date, DNA
analysis for the purpose of court proceeding has been conducted by the Forensic DNA
Division of the Department of Chemistry Malaysia (KIMIA). If the accredited Syariah
forensic laboratory is successfully established, it can ease the existing burden borne by the
KIMIA by distributing the exhibits and samples for the purpose of Syariah Courts proceeding
to this suggested laboratory. Furthermore, by establishing this laboratory, it can move the
Syariah legal system as well as Syariah legal industry to another step forward and being at par
with the civil industries.

In a nutshell, from the throughout findings and discussion stated in this study, it can
be deduced that advanced research development in forensic science lead to numbers of
positive implications towards Syariah legal system in Malaysia. Furthermore, Figh Forensics
theory also plays a significant role toward the rejuvenation of Syariah legal system through
the application of forensic science. All four main components are directly and indirectly
applied in this discussion. Not only that, this theory also serves as a bridge to close the gap
between forensic science and Syariah law. In fact, it is undeniable that there is a significant
relationship between forensic science and Syariah law as the meeting point between this two
entities is through the expert opinion of ra ’yu al-khabir.
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ABSTRACT

The rise of radicalism and extremism under the name of Islam has tainted its true teachings.
In the resolution adopted by the United Nations General Assembly (A/RES/70/291), terrorism
and violent extremism cannot and should not be associated with any religion, nationality,
civilization or ethnic group. It is a response to the distortion of religious values by terrorist
movements such as the Islamic State in Iraq and the Levant (ISIL) and Al-Qaida, used to
support the cause of their political ideologies. This paper highlights the most common
misconceptions by radicalists and extremists about Islam. In order to counter narrate these
misconceptions, this paper conducts content analysis study on selected publications issued by
these ideological movements in comparison to the referred interpretations of the Quran and
Hadith as well as highly regarded publicists and scholars in the field of Islamic law and
jurisprudence. The findings indicate that the major misconceptions evolve around the
concepts of jihad and Islamic state. It reveals how these concepts were misused in their texts
and context and the suggested counter narrations in the foundation of peace as the underlying
philosophy in Islam. Building on the abovementioned Islamic principles, this paper
contributes to encountering the narratives within these movements to curb its spread among
the people as part of prevention and deradicalization effort through education and social
empowerment. This will shed light in removing prejudice and discrimination due to the
Islamic faith.

Keywords: Islamophobia, ISIS, Peace
Introduction

The distortions of the Islamic jurisprudence are detrimental to the religion of Islam. Islam’s
image as a religion of peace is tainted by ideologies that manipulate its teaching to gain
legitimacy, power and followers.! These ideologies promote violations of fundamental human
rights, such as the committal of torture, rape, terrorist acts, forced marriage and permission of
slavery, making it the current largest threat to world peace.’ The ideological cause and the
means in achieving an Islamic state is incoherent to the Islamic teachings and belief.* It also
contradicts to the community wide understanding of Islam as a religion that is in line with

! Faisal Kutty. “Extremists have not only hijacked Islam and its symbols, but also American sensibility.” Middle
East Eye. 2 January 2018; Jonah Engel Bromwich. “Muslims Defend Islam From Being Hijacked by ISIS” The
New York Times. Nov. 19, 2015.

2 Lekas, A. (2015). #ISIS: The Largest Threat to World Peace Trending Now. Emory International Law Review
30(2), 313-[v].

3 As' ad AbuKhalil. (1994). The Incoherence of Islamic Fundamentalism: Arab Islamic Thought at the End of the
20th century. The Middle East Journal, 677-694.
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international human rights.* The acts of terrorism by such movements have triggered response
from Muslims around the world to oppose the distortion in the religion. An example of this
can be seen in an open letter to Abu Bakar al-Baghdadi of the self-declared Islamic State (IS)
which contains 24 general principles and refutations about its ideology.’

Methodology

The paper adopts a qualitative content analysis of the texts of the ideology, founded primarily
in IS propaganda magazines of Dabiq and Rumiyah. Other publications include issuance of
directions by the movement to enforce the followers’ commitment, such as Al-Mar’ah fi al
Dawlah Islamiyyah (Women of the Islamic State), a manifesto on women by the Al-Khanssaa
Brigade, with much emphasis for women.® References is also made from interviews, data
collections and sources from the authorities that deal directly with detainees and work in
curbing radicalism and extremism. The data is analysed from the Islamic viewpoints, based
on the mainstream consensus among the Muslim scholars and the prevalent views in the
general Muslim community.

Counter Narrative as a Conflict Resolution Intervention

The ideological inconsistencies between IS movements and Islamic teachings, indicate a
situation of conflict of values. In the current situation, this conflict of values has escalated into
real threat to the society, not only between direct parties within a geographical area, but the
general public, in the form of Islamophobia and hate.

In conflict resolution studies, conflicts do not occur in a vacuum. There are contextual factors
that influence conflicts such as culture, class, history, geography, ethnicity, religion, gender
and media. ’ In the Syrian landscape, recruits comprise of young Syrians who are frustrated by
both the ruling regime, and the resistance groups which have their own foreign interests. They
saw ISIS as an alternative power that could provide protection, revenge and civilian rights
under the dream new state.® Another contextual element is the sectarian differences between
Shia and Sunni militant groups which harbours in the conflict. In the South East Asia Region
of Mindanao, the unfulfillment of recognition towards the Muslim identity along with socio-
economic needs, gave rise to a reason for ‘filling of the gap’ by some groups to resort to
ideologies that could offer alternative routes to it. In other parts of the world, there are
recruits, sympathizers and supporters from western countries like France, Belgium, the UK,
Germany, and the Netherlands joining as fighters with various motivations, among others

4 Freamon, B. (2015). Isis, Boko Haram, and the Human Right to Freedom from Slavery under Islamic Law.
Fordham International Law Journal 39(2), 245-306

3 Open Letter to Dr Ibrahim Awwad al-Badri alias ‘Abu Bakar al-Baghdadi’ and to the Fighters and Followers of

‘The Self Declared Islamic State’ 19 September 2014.
® Women in the Islamic State Translation of a Manifesto by the Al Khanssaa Brigade. Translation and analysis by

Charlie Winter. 2015. Quilliam; sea also Yilmaz, Z. (2017). Critique of ISIS’ Women Policy. Tiirkiye Ortadogu

Calismalar: Dergisi, 4(2), 13-39; Ali, M. (2015). ISIS and Propaganda: How ISIS Exploits Women. Reuters

Institute for the Study of Journalism, 10-11.

7 Abdalla, A., Akay, L. H., Hassanzadeh, A., & Tabari, M. Islamic Perspectives on Peace and Conflict Resolution
Teaching and Training Manual.

Rebecca Crozier. “Why Young Syrians are Joining ISIS” Newsweek 5/11/16. Accessed at
https://www.newsweek.com/religion-not-main-motivator-young-syrians-isis-458653; lan  Black. ‘“Poverty
Driving Syrian Men and Boys into the Arms of ISIS. 4 May 2016. The Guardian Accessed at
https://www.theguardian.com/global-development/2016/may/04/poverty-driving-syrian-men-and-boys-into-the-
arms-of-isis
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are, "reaching for a sense of belonging, a sense of notoriety, a sense of excitement."’ Studies
have shown that many of the recruits have poor or basic knowledge of the Shariah.'” The
Shariah, the call for one true Islamic statehood and the sense of urgency that comes with it,
are manipulated to garner legitimacy and supporters beyond Syria, Iraq and any contextual
justifications peculiar to each community. Remove Islam from the name, the movement is
purely a criminal organization.''

Understanding the Issue from the Viewpoint of: Goal?
CONFLICT RESOLUTION INTERVENTION v
=

Identifying Goals:

\0\3 * Improving inter-community relations,
* Creating peaceful atmosphere.

The Source of Conflict: COUNTE R NAR RAT |VE * Improve national security.

* Ideological inconsistencies. * Correct distortion of Islam.

* Political/ Geopolitical/ Cultural Inconsistencies.
* Values Inconsistencies.

Survivors of extremism
Individuals

* Violence. .
Parties:
Radicals / Imam/ Scholar (IS) How/ who to send?
Commander Credibility of the Messenger
Follower « Influential leaders
Supporter / Allies « Imams
General Mass/ Vulnerable Groups «  Former extremist
Non-Parties: .

Public Perception {Islamophobia)
+ sympathizers

Diagram 1: Conflict Resolution Intervention

IS have been utilising media and narratives as a technique, by providing professionalised
high-quality materials of reports, daily life inside ISI areas, exclusive interviews and pictures
for dissemination. '* As graphically presented in Diagram 1, the effort of counter narrative
comes in the form of intervention. Counter narrative is positioned as a method to provide
alternative narration to the target group and to deconstruct or to delegitimise extremism. It is a
form of non-physical strategy to encounter the exact method deployed by the extremists,
using narrative as an instrument of psychological warfare. Whilst the content is the major
concentration in counter narrating method, it is equally important to choose the right tone of
counter narration, as it can be in the form of scholarly, reflective, sentimental or casual
narration.”> The goals of counter narrative can be to improve inter-community relations,
creating peaceful atmosphere, improve national security, correct distortion of Islam, to sow
the seeds of doubt’ in far-right extremist individuals, to build awareness and to discourage
people from joining or subscribing to extremist narratives.

® Aya Batrawy et al. “Leaked ISIS Documents Reveal Recruits Have Poor Grasp of Islamic Faith: Recruits
Ordered 'The Koran for Dummies' and 'Islam for Dummies' to Prepare for Jihad”. Independent. 16 August 2016.

101 izzie Dearden, ISIS: Islam is "Not Strongest Factor' Behind Foreign Fighters Joining Extremist Groups in Syria
and Iraq — Report: Military Analysts Say Militant Groups Can Prefer Recruits Who Won’t Challenge Ideology.”
Independent. 16 November 2016

! Fuller, G. E. (2008). A World Without Islam. Foreign Policy, 46-53.

12 Ali, M. (2015). ISIS and Propaganda: How ISIS Exploits Women. Reuters Institute for the Study of Journalism,
10-11.

13 Silverman, T., Stewart, C. J., Birdwell, J., & Amanullah, Z. (2016). The Impact of Counter-Narratives. Institute
for Strategic Dialogue, London. https://www. strategicdialogue. org/wp-content/uploads/2016/08/Impact-of-
Counter-Narratives ONLINE. pdf--73.
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Misinterpretation of Islam and Radical Narratives

It is important to decipher the radical narratives contained in the primary publications. This
paper outlines the understanding of the ideology which negates the basic tenets of Islamic
teaching. This includes rejecting ijma’ (consensus among the scholars) and giyas (analogy),
declaring others as non-believers (takfir) due to certain standards of faith and sanctioning
violence. The primary publications of the ideology contain Quranic texts and hadith that are
distorted in its interpretation to achieve an ‘Islamic Caliphate’ which opposes the modern
understanding of democracy and constitution.

Binary Thinking: Dar Islam v Dar al-Harb

4 Military Jihad / Al-Qital N
’
ai'ah

g Hijra v, A Khilafah Islamiyah
% > Perfection of Iman
Obligatory (Fard Ain)
Tools: Ta'assub, Takfiri, Irjaf, Collective Punishment Igatory;
Push: Martyrdom/ Recognition

Operation in Seclusion
The Jamaah (Group Polarization)

Diagram 2: The Islamic State Movement Method

As illustrated in Diagram 2, the major narrative in this ideology is the ultimate reach of the
perfection of iman which is obligatory on every follower through the accomplishment of the
Islamic Caliphate. Such accomplishment begins with an oath called ‘the bay’ah’ and
migration (hijrah) backed with Quranic texts and Prophetic traditions. The main
methodology deployed is military actions, termed as ‘military jihad’ or ‘al-qital’ with
martyrdom (shaheed) as a motivation. Other conceptual tools applied are fanaticism to
leaders (ta’assub), the concept of muslim community (ummah) under one banner, and the
misconception of predestination (gadr). This is instilled by the binary thinking of House of
Islam (Dar al-Islam) and House of the Infidels (Dar al-Harb). There are also psychological
aspects of group polarization that are manipulated by the use of concepts such as the
‘jama’ah’, loyalty and disavowal (wala’ wa al bara’), punishing scaremongers/ demoralizers
(irjaf) and collective punishments. Among the prevalent narrations are:

i.  Urgency of Hijrah: The urgency of hijrah from Dar al-Kufi/ Harb to Dar Al-Islam.
The urgency is taken from Surah Taha: 84, as how Prophet Musa a.s hastened
towards his Lord.

ii. Urgency of Taking Oath (Bay’ah): Bay’ah is regarded a characteristic of the
believer. Those who disbelieve are allies of one another. There is an urgency to
fight the unbelievers to avoid corruption on earth. This urgency is taken from Surah
al-Anfal: 73.

iii. Urgency to Impose Dakwah: To follow the methodology of preaching ordained to
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Prophet Nuh a.s: The IS believes that there is no option to ‘preach/ change by way
of peace) because it contradicts the method of the Prophets. This is taken from
Surah Hud 11: 25-26 where Prophet Nuh a.s was sent as a clear warner for the
punishment of a painful day.

iv. Standard of Iman: According to this ideology, a person who has submitted the
shahadah (la ilaha illallah) is not necessarily a Muslim who is free from acts of
apostacy (shirk or kufr). An analogy is made to the period of the Prophet SAW
where there were only a small number of people who truly understood the religion.
Therefore, other people who show signs of apostacy must be opposed.

v.  War as the only Method of Jihad: Real Jihad is not preaching (da ’wah). There is a
clear order for killing in Surah Al-Tawbah 9: 5. The justification being is that those
people are open enemy. Terror must be ‘justly’ (by revenge) conducted on their
lands as how Muslim lands were terrorized.

vi. Faith in the Oneness of Allah SWT: Non-Muslims must be hated because they do
not believe in the oneness of Allah SWT. This is based on Surah Al-Mumtahanah:
4. According to IS, it is necessary to disassociate oneself from non-Muslims
because they worship other than Allah. It is ordained to declare animosity and
hatred forever until they believe in Allah alone.

These narrations are contained in IS publications of Dabiq and Rumiyah. In response to this,
general refutations were made in the open letter to IS, by describing the way of thinking of
the ideology as “oversimplify(ing) Shariah matters and ignore(ing) established Islamic

Science”, “ignore (ing) the reality of contemporary times when deriving legal rulings” and
“disapproving differences of opinion.”"*

Counter Narrative Intervention: Overarching Principle and Islamic Worldview

The abundance of authorities to support that Islam promotes peace, moderation and mercy are
sourced from Al-Quran and the prophetic traditions. Counter narrating requires the
understanding of where each narrative derives from, the contextual interpretations of the
authorities, and the appropriate responsive tone for the narrative. These are selected aspects in
the ideology that are crucial for counter narrative intervention:

Khilafah Islamiyyah and Perfection of Iman

Achieving an Islamic caliphate is the main motivation of the IS movement. According to the
IS movement, it is regarded an obligation on each of the followers to reach the perfection of
Iman. It justifies actions of anarchy and terrorism, excommunication (takfir), jihad and
extremism (al-ghuluw) and violation of human rights and brutality. The issue of caliphate
(khilafah) is a matter of figh, and figh allows the application of reality, practicality.

However, for the extremists, the questions of Khilafah or Imamah (popularly used by the
Sunni for the former, and the Shiites for the latter) became a pillar of the religion which
affects the completion of the faith (iman). This was the reason of the rejection of the Shiites
pertaining to the nomination of Abu Bakar r.a as the Caliph after the demise of the Prophet
SAW to maintain the political rights only to the family of the Prophet SAW (ah! al-Bayt).
This reason was made a justification for the friction and acts of aggression committed by
these groups towards other Muslims in the Islamic history.

14 Open Letter to Dr. Ibrahim Awwad al-Badri alias ‘Abu Bakar al-Baghdadi’ and to the Fighters and Followers of
‘The Self Declared Islamic State’ 19 September 2014.
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The motivation towards an Islamic state is supported by the IS’ self-claim status to be the
people mentioned in the hadith on the black banners/ flags (ahadith al-rayat al-sud)."”> The
usage of the hadith on the black flag is not new but has been exploited during the Abbasid
revolution against the Umayyads. By claiming that the source of the movement is from the
hadith, it is to confirm that they are the “truth bearing group”, having “a legitimate struggle”,
“a victorious group” and “a group which Muslims are obliged to support and join”. '® Some
scholars have also argued on the authenticity of the hadith to ascertain its validity in Islam."”

Relating to this, the Prophet SAW depicted that there will be people in the end of times who
have the best of religious outlook, but deviate from Islam like an arrow going through the
game:

... I heard Allah's Messenger ( (¥saying, "In the last days of this world there will
appear some young foolish people who will use (in their claim) the best speech of all
people (i.e. the Qur'an) and they will abandon Islam as an arrow going through the
game. Their belief will not go beyond their throats (i.e. they will have practically no
belief), so wherever you meet them, kill them, for he who kills them shall get a
reward on the Day of Resurrection. “Sahih al-Bukhari 3611, Book 61 Hadith 118

While the establishment of a state is a logical extension of Islam and as an instrument to
facilitate implementation of its Shariah, the idea of having one form of Islamic state is
erroneous. Hashim Kamali in his writing “The Characteristics of an Islamic State” mentions
that ‘the truth is that Islam does not require conformity to any particular form. There is not
only one form of Islamic State but many, and it is for the Muslims of every period to discover
the form most suitable for their needs.” The Shariah as a legal system provides the principles
that are adequate for the establishment of a state, the form of which is dependent on the
suitability of the needs of the society. Muhammad Asad states that “an Islamic state is not a
goal or an end in itself but only a means: the goal being the growth of the community of
people who stand up for equity and justice, for right and against wrong...”'®

Sheikh Yusuf Al-Qaradawi states that Islamic state is neither a state of theocracy, nor it is a
secular state. An Islamic state encompasses a civil state (madani) which is based on the tenets
of Islamic principles, built under the strength of oath (bay’ah) and consultation(shura). The
leaders are appointed amongst those who are capable, trustworthy and knowledgeable. An
Islamic state has a universal face or dimension which exceeds racial or cultural ties."” An
Islamic State holds steadfast to the Islamic principles, including commitment to trust
(amanah), justice, equality, welfare, preservation of rights, morality and the Magasid al-
Shariah.

Excommunication (Takfir)

The IS ideology uses the doctrine of excommunication (fakfir) as a theological declaration to
justify the killing of another Muslim — e.g Muslim scholars, Muslim leaders, whomsoever in
their opinion has deviated from the cause. This method for political legitimacy is also not

15 Nurdin, Kamaluddin. Fenomena Ekstrimisme dalam Aliran-aliran Teologi. Conference on Social Science and
Technology (ICONSITECH), 24-25 Nov 2018. Malaysia

16 Bahari, M., & Hassan, M. H. (2014). The Black Flag Myth: An Analysis from Hadith Studies. Counter Terrorist
Trends and Analysis, 6(8), 14-17.

17 Bahari, M., & Hassan, M. H. (2014). The Black Flag Myth: An Analysis from Hadith Studies. Counter Terrorist
Trends and Analysis, 6(8), 14-17.

18 Asad, M. (1961). The Principles of State and Government in Islam. University of California Press.

19 Yusuf Al-Qaradawi Figh al-Dawlah (Trans.) Figh Kenegaraan. ABIM 1999.
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new. The method of takfir was practised by the seceders (Kharijites) after the demise of
Prophet Muhammad saw, upon the disagreement of choosing a new caliphate. The biggest
turning point of conflict during the time of the four pious caliphs was during the assassination
of the third caliph Uthman bin Affan r.a, which led to frictions in the Muslim ummah.
Among the most extreme in this sect were Al-Azarigah (which allowed/ endorsed Abu
Muljam’s assassination of Ali Abi Talib), Al Najdat (which negated the need of state
governance), Al-Yazidiyah, Al-Sufriyah, Al-Ajaridah, Al-Maimuniyah and Al-Ibadiyah with
many variations of belief and deviated practice.” The implication of these historical accounts
are:
- It provides the sources for ‘legitimacy’ for takfiri, extremism, and to execute those
who not line with their beliefs.
- Give rise to the movement of anti -hadith.
- Led to the belief that in politics, there is no need of a leadership which is disobedient
to God. This leadership and the people supporting it must be battled, and can be
executed.”!

Takfiri methods were also prevalent in the early Islamic history among the Mutazilites and
the Shiites. Takfir is an issue of jurisprudence. According to Imam Al-Ghazali, suspecting
belief is unbelief itself. The impact of the designation of unbelief is as the following,

‘Unbelief” is a legal designation (hukm syar’i) that refers to 1) a person’s loss of
property rights, 2) the licitness of shedding his blood and 3) his dwelling in the
hellfire forever. As such, the basis upon which it is established is the same as that
upon the rest of the rules of religious law are established: sometimes they are based
on certainty; sometimes on a preponderance of probability; and sometimes on sources
to which one cannot fully commit either way. And whenever one finds oneself unable
to commit (to his would be source), he should refrain from branding a person an
unbeliever (with emphasis).”*

Takfir is accompanied with the dogma of wala wa al bara’ which means loyalty and
disavowal. This is a strong doctrine adopted by early Khawarij, the first sect in Islamic
history. ? Applying this doctrine, members are tested and directed on whom should loyalty be
given, and who should be rejected. It gives the sense of ‘us’ and ‘them’ and the consequences
that follow from this labelling.

Jihad

An important element is the exploitation of the concept of Jihad which formed the basis of the
terrorists’ operation. Abdul Hamid A. Abu Sulayman pointed out the differences among the
scholars in understanding jihad, whether it is a permanent obligation or whether the
permanent situation between Dar Islam and Dar Harb is neutrality, revolving around the
question of duration of a peace treaty.”* A notable misleading view was by Majid Khadduri,
who maintained the permanent status of jihad, and the limited treatment on a Harbi, entitling

20 Nurdin, Kamaluddin. Fenomena Ekstrimisme dalam Aliran-aliran Teologi. Conference on Social Science and
Technology (ICONSITECH), 24-25 Nov 2018.

21 Nurdin, Kamaluddin. 2011. Nash’at al-Firaq wa Tafarruquha, Lebanon-Beirut, Darul Kutub Ilmiah.

22 al-Ghazali, A. H. (2002). On the Boundaries of Theological Tolerance in Islam: Abti Hamid al-Ghazali’s Faysal
al al-Tafriqa. Trans. Sherman A. Jackson. Oxford: Oxford University Press.

2 Clycq, N., Timmerman, C., & Vanheule, D. (Eds.). (2019). Radicalisation: A Marginal Phenomenon Or a
Mirror to Society? (Vol. 4). Leuven University Press.

24 AbuSulayman, A. (1987). Towards an Islamic theory of international relations: new directions for Islamic
methodology and thought (Vol. 1). International Institute of Islamic Thought. p. 20
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a Harbi ‘to Islamic justice during the brief span of peace’, maximum being ten years of peace
treaty.”> Another general misconception adopted by extremist groups is on the method of
abrogation concerning ‘the sword verse’ from Surah al-Tawbah 9: 5 (hostility towards
polytheists) by generalising the call for slaying infidels wherever they are found. In the
context of interpretation of the ‘sword verse’, it is submitted that;
e The interpretation of the verse has been taken out of context.
o The interpretation of the verse must be read together with the verses before and after
it which shows the mercy of Islam - to honour the pagans who did not break the treaty
(Surah al-Tawbah 9:4), to open the way of the pagans who repent (Surah al-Tawbah
9:5), to provide for the pagans asylum if they ask for it (Surah al-Tawbah 9:6), and if
the pagans stay true to the Muslim, the Muslim must stay true to them (Surah al-
Tawbah 9:7)
o The verse was revealed against the pagan Arabs who defied Islam and oppressed the
Muslims, within the context of the time.

The verse is said to abrogate all earlier verses that contains the messages of patience and
tolerance. If this problematic approach is taken, it will cause a reduction in the meaning and
purpose (magsad) of Al-Quran and negate the Quranic spirit in reviving human
consciousness.

There is also a misconstruction of the term ‘Islamic Holy War’. There is no Islamic source
that permits a Muslim to fight non-Muslims solely on the basis that they are not Muslims.
Islam promotes coexistence as shown in the Islamic State of Madinah. This stems from a
basic principle in Islam in Surah Al-Bagarah 2: 256, that there is ‘no compulsion in religion’.
Religion is not a motive for warfare, nor to subordinate or compel others to convert to Islam.?’
The majority view (Hanafi, Maliki and Hanbali jurists) is, the only primary Islamic
justification for war is defense against another’s aggression.”®

Extremism (Al-Ghuluw) and Violation of Human Rights and Brutality

In terms of torture and brutality towards captured individuals in the hands of terrorists, these
practices find no justification in the Islamic law. Extremism or excessiveness in religion is
dangerous. The IS movement justifies excessiveness as a necessary method to achieve the
ends in establishing an Islamic Caliphate. The Prophet SAW has reminded on exaggeration
in religion in a hadith reported by Ibn Abbas:
The Messenger of Allah, peace and blessings be upon him, said, “O people, beware
of exaggeration in religion, for those who came before you were destroyed by
exaggeration in religion.” Sunan Ibn Majah 3029

The purposive description of the Islamic ummabh is described in the al-Quran to be ‘the best of
peoples’ (khayr al-ummah) for mankind, enjoining what is right, and forbidding what is
wrong, and believing in Allah. (Surah Al-Imran: 110). Sheikh Yusuf Al-Qaradawi highlighted
that moderation, or balance, is ‘not only a general characteristic of Islam, it is a fundamental
landmark’. This is based on the Quranic verse, in Surah Al-Bagarah 2: 143,
“...And thus we have made you a just community that you will be witnesses over the
people and the Messenger will be a witness over you.”

25 Khadduri, M. (1984). The Islamic Conception of Justice. JHU Press.p. 167

26 AbuSulayman, A. (1987). Towards an Islamic theory of international relations: new directions for Islamic
methodology and thought (Vol. 1). International Institute of Islamic Thought.

27 Al-Zuhili, S. W. (2005). Islam and international law. International Review of the Red Cross, 87(858), 269-283.

28 Al-Dawoody, A. (2015). Al-Sarakhsi's Contribution to the Islamic Law of War. UCLA J. Islamic & Near EL, 14,
29.
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Traditional readings can be found in books written by disciples of Imam Abu Hanifah for
example Al-Shaybani and other scholars as Ibnu Khaldun in his writing 4/-Mugaddimah and
Al-Mawardiyy in Ahkam al-Sultaniyyah. A more contemporary writing, Athar Al-Harb Fi Al-
Figh Al-Islamiyy, Dirasah Mugqaranah, a distinguished research by Prof. Dr. Wahbah Al-
Zuhailiyy has academically discussed on the principles of war in Islamic law. The discussion
revolves around the effect of the war on every stage including the effect during the war and
after the war. The book provides an in-depth study on the status of the captives of war in
Islamic law based on the Al-Quran and Sunnah, and analysises the opinion of Islamic scholars
from the view of different schools of law (mazaahib). Other works are such as Ahkam Al-
Harb Fi Al-Shari'ah Al-Islamiyyah wa Al-Qanun, written by Mahmud Abdul Fattah Mahmud
Yusof and Ali Ahmad Jawwad (2005) in Ahkam Al-Usra Fi Al-Figh Al-Islamiyy Wa Al-
Qanun Al-Wad'ie.

An important approach is to move away from concentrated legalistic differences and
discussions, towards a purposive understanding of Islam. Islam by the name itself means
peace which is always true in time and space. Among the relevant verses to show this
purposive rule are Surah Al-Anbiya 22: 107, ...we did not send you, except as mercy to all
the worlds’, Surah Al -An’am 6: 54, ‘...your Lord has inscribed for Himself (the rule of)
mercy’, and Surah Al-A’raf 7: 156, °...but My mercy embraces (encompasses) all things.’

Conclusion

Extremism does not find a space in Islam.”” An ummah that is contaminated with elements of
Ta’assub (bigoted adherence), Tafarrug (splitting) and Takfir (declaration of another Muslim
as non-believer) is the unwanted scenario of the Muslim ummabh. It is thus pertinent for every
Muslim, especially the young generation to understand his own religion to be resilient against
the threats of distortion. It must be done by encountering the narratives to curb its spread
among the people as part of prevention and deradicalization effort through education and
social empowerment. This will shed light in removing prejudice and discrimination due to the
Islamic faith.
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ABSTRAK

Perkahwinan merupakan sunnah Nabi Muhammad SAW dan anugerah yang diberikan oleh
Allah SWT kepada manusia bagi meneruskan kelangsungan manusia di muka bumi ini. Setiap
manusia mempunyai fitrah untuk hidup berpasangan tidak kira sama ada manusia normal
mahupun kekurangan dari segi fizikal atau mental. Terdapat beberapa isu berkaitan
perkahwinan yang dihadapi oleh orang kurang upaya (OKU) pendengaran seperti isu akad
nikah, taklik, cerai, rujuk dan sebagainya. Justeru, objektif kajian ini adalah untuk
mengenalpasti isu-isu munakahat dalam kalangan OKU pendengaran. Selain itu, kajian ini
bertujuan untuk menjelaskan tentang hukum dan penyelesaian bagi masalah tersebut.
Metodologi kajian ini adalah berbentuk kualitatif dengan menggunakan kaedah perpustakaan,
dokumentasi dan temubual bagi mendapatkan data berkaitan kajian. Hasil dapatan kajian
mendapati terdapat lima isu berkaitan akad nikah, taklik, cerai dan rujuk yang mempunyai
hukum yang tersendiri berdasarkan situasi OKU pendengaran. Setiap isu mempunyai kesan-
kesan yang besar terhadap golongan OKU pendengaran sekiranya tidak dijelaskan dengan
baik. Hal ini terjadi disebabkan oleh kurang perbincangan berkaitan golongan OKU
pendengaran terutamanya dalam munakahat. Kajian lanjutan tentang isu-isu dalam kalangan
OKU pendengaran dari aspek muamalat, ibadat dan jenayah perlu dijalankan bagi membantu
golongan ini memahami dengan lebih baik dan mendalam tentang isu-isu tersebut.

Kata Kunci: Isu, Munakahat, Orang Kurang Upaya (OKU) Pendengaran

ABSTRACT

Marriage is the sunnah of the Prophet Muhammad and the gift given by Allah SWT to all
mankind for the continuation of human existence on Earth. Every human being has a desire to
live with their partner and in pairs regardless of whether a normal human being nor for the
lack of physically or mentally. There are many marriage-related issues that people with
hearing disability have such as marriage, taklik, divorce, rujuk, and so on. Therefore, the
objective of this study is to identify the marriage issues among people with hearing disability.
In addition, this study aims to shed light on the law and its solution to the problems. The
methodology of this study is qualitative in nature by using library methods, documentation
and interviews to obtain data related to the study. The results showed that there were five
issues related to marriage, taklik, divorce and rujuk, which had their own laws based on the
situation of the hearing impaired. Each issue has significant effects on the hearing impaired if
everything not explained thoroughly. This is due to the lack of discussion regarding the issue
among hearing impaired especially in the munakahat. Further study on issues among the
hearing impaired in terms of muamalat, ibadat and crime should be conducted to help the
hearing impaired get better and deeper understanding and on these issues.

Keyword(s): Issue, Munakahat, People With Hearing Disability
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Pendahuluan

Perkahwinan merupakan satu perkara yang akan dialami oleh masyarakat tidak kira sama ada
golongan normal atau orang kurang upaya (OKU). Akad nikah dalam perkahwinan amat
penting dalam Islam kerana ia akan menentukan kesahihan sesuatu perkahwinan. Akad nikah
menghalalkan pergaulan antara lelaki dan wanita yang diharuskan berkahwin. Allah SWT
berfirman dalam surah an-Nur ayat 32:

Food 034k o 0 skl 80 155 015 WSS oS3l o Cemblally oS 231 12805

Maksudnya: “Dan kahwinkanlah orang bujang (lelaki dan perempuan) dalam kalangan
kamu, dan orang yang soleh dari hamba-hamba kamu, lelaki dan perempuan. Jika mereka
miskin, Allah akan memberikan kekayaan kepada mereka dari limpah kurnia-Nya kerana
Allah Maha Luas (rahmat-Nya dan llimpah kurnia-Nya), lagi Maha Mengetahui”.

Ayat tersebut menerangkan tentang keharusan berkahwin bagi lelaki dan perempuan
yang mampu. Selain itu, berkahwin merupakan salah satu cara untuk mengelakkan penzinaan
dari berlaku. Tujuan perkahwinan adalah untuk memenuhi tuntutan fitrah, mengikuti sunnah
Rasullah SAW, menghindari maksiat dan untuk mendapatkan zuriat bagi meneruskan
keturunan seseorang.

Firman Allah SWT dalam surah Ar-Rum ayat 21 menerangkan tentang matlamat
perkahwinan sebagaimana berikut:
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Maksudnya: “Dan di antara tanda-tanda yang membuktikan kekuasaan-Nya dan rahmat-
Nya, bahawa Dia menciptakan untuk kamu (wahai kaum lelaki), isteri-isteri daripada jenis
kamu sendiri, supaya kamu bersenang hati dan hidup mesra dengannya dan dijadikan-Nya di
antara Kamu (suami isteri) perasaan kasih sayang dan belas kasihan. Sesungguhnya yang
demikian itu mengandungi keterangan orang yang berfikir.”

Pasangan suami isteri yang berkahwin perlu memahami tanggungjawabnya dalam
memastikan rumah tangga harmoni dan bahagia. Selain daripada ilmu rumah tangga, suami
isteri perlu mengetahui hak masing-masing termasuklah talak, rujuk, taklik dan poligami.
Perkahwinan meliputi ilmu tentang hidup berpasangan yang membolehkan seseorang itu
menuntut hak mereka secara adil memandangkan perkahwinan melibatkan dua individu yang
menjalani kehidupan bersama. Islam menjelaskan dengan terperinci setiap hak individu
selepas berkahwin dengan jelas di dalam al-Quran seperti cerai, taklik, poligami dan rujuk.
Hal ini adalah bertujuan bagi memastikan hak setiap individu terpelihara dengan adil dan
selaras dengan tuntutan syarak.

Islam adalah agama yang adil dan saksama. Oleh itu, Islam tidak mengenepikan
kepentingan dan hak OKU malah memberikan ganjaran dan kelebihan kepada golongan ini
dalam semua aspek termasuk munakahat. OKU adalah seseorang yang mempunyai kecacatan
atau kekurangan dari segi anggota atau pancaindera yang menjadikannya kurang
berkemampuan dari segi fizikal dalam melaksanakan tugas-tugas dan aktiviti seperti orang
normal. OKU terbahagi kepada beberapa jenis iaitu OKU pendengaran, OKU pertuturan,
OKU penglihatan dan OKU anggota.

Golongan OKU pendengaran termasuk dalam kategori golongan orang yang cacat
dari segi pancaindera kerana mereka tidak mampu mendengar sebarang bunyi mahupun
percakapan. Golongan ini juga mempunyai kesukaran dalam bertutur dan kebanyakkan
mereka menggunakan bahasa isyarat untuk berkomunikasi dengan masyarakat normal dan
golongan yang sama dengan mereka.
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Kajian Literatur

Dalam sesebuah institusi keluarga, perkahwinan dan sistem kekeluargaan Islam haruslah
dititkberatkan, kerana melaluinya, terbentuklah ummah yang akan melahirkan pelapis dan
warisan yang mampu membangunkan institusi negara ke arah kemajuan yang seiring dengan
negara-negara maju yang lain pada masa akan datang. Menurut Bernama (2016), Datuk
Azizah Mohd Dun iaitu Timbalan Menteri Pembangunan Wanita, Keluarga dan Masyarakat
berkata, sebanyak 48, 077 kes penceraian telah berlaku dalam kalangan pasangan yang
beragama Islam sejak Januari hingga 10 Julai tahun 2017.

Dari segi bahasa, menurut Muhammad Qasim al-Ghazzi (1970), perkahwinan ialah
himpunan,pengumpulan, percantuman, persetubuhan dan akad. Menurut Mat Saad Abd.
Rahman (1993), dari segi istilah pula, perkahwinan merupakan satu akad yang menghalalkan
pergaulan di antara seorang lelaki dengan seorang perempuan yang bukan muhrim dan
menimbulkan hak serta kewajiban antara kedua-dua mereka. Mengikut syarak, perkahwinan
bererti suatu akad yang menghalalkan pergaulan yang membatasi hak-hak kewajipan serta
tolong-menolong antara seorang lelaki dengan seorang perempuan yang di antara keduanya
bukan mahram, Sulaiman Rasjid (1988). Tuntasnya, perkahwinan merupakan satu akad yang
menyatukan dan mengikat antara seorang lelaki dan seorang perempuan yang bukan muhrim
untuk menghalalkan hubungan mereka.

Perkahwinan adalah suatu cara yang berfaedah bagi tujuan-tujuan sosial yang mulia
dan menjamin lahirnya hubungan yang kukuh di antara anggota-anggota masyarakat (Taib
Azamudin, & Aminah Zakaria, 1993). Selain itu, konsep perkahwinan dalam Islam turut
menitik berat soal kesucian dalam hubungan dengan menekankan faktor penerusan zuriat
yang halal (Rozumah Baharudin & Rumaya Juhari, 2002) bagi menjamin kebaikan sosial
yang terjalin antara dua keluarga menerusi pertalian darah yang diredhai oleh Allah (Abdul
Jalil Mohd Hassan, 1982).

Setiap manusia mempunyai keinginan untuk berpasangan tidak kira manusia normal
mahupun kurang upaya. Orang kurang upaya atau OKU adalah seseorang yang mempunyai
masalah dari segi anggota atau pancaindera mereka yang menyebabkan mereka sedikit
berbeza dengan orang-orang normal. Namun, hak mereka tidak pernah dilupakan dalam
Islam, malah mereka diberikan kelonggaran dalam kehidupan untuk beribadah mengikut
kemampuan. Begitu juga dalam aspek perkahwinan, hak mereka tidak pernah diabaikan
(Hussein et. al, 2019).

Sejak kebelakangan ini, pelbagai persoalan dan isu yang timbul berkaitan
perkahwinan golongan OKU pendengaran dan kebanyakkannya disebabkan oleh kaedah
komunikasi yang digunakan oleh golongan ini iaitu bahasa isyarat. Para fuqaha sepakat
menyatakan bahawa sebarang isyarat yang tidak boleh difahami atau tidak jelas daripada
orang bisu tidak boleh diterima. Namun, jika isyarat yang diberikan itu datang daripada orang
bisu yang mempelajari bahasa isyarat dan isyarat itu dapat difahami dengan jelas, maka ia
diterima dalam akad perkahwinan (Ibn Nujaym, t.t.; al-Shirbini, t.t.; al-Mardawi, t.t.; Ibn
Muflih, 1980). Malah, menurut Hussein ‘Azeemi (2019), bagi pengantin yang boleh menulis,
adalah lebih baik baginya untuk menulis berbanding dengan hanya menggunakan isyarat. Dia
juga boleh menggunakan wakil untuk menyampaikan apa-apa yang ingin diperkatakan.

Penggunaan tulisan dalam hal berkaitan perkahwinan dilihat membantu golongan
OKU pertuturan umumnya dan golongan OKU pendengaran khususnya berkomunikasi
dengan orang ramai. Pilihan untuk menggunakan penulisan dapat mengelakkan salah faham
dalam mentafsirkan bahasa isyarat dan melancarkan urusan-urusan rasmi seperti
perkahwinan. Namun, penggunaan kaedah penulisan mungkin tidak terlalu efisen dan
kondusif bagi golongan OKU pendengaran kerana mereka perlu membawa pen dan kertas ke
mana sahaja bersama mereka. Kebanyakkan OKU pendengaran lebih selesa menggunakan
bahasa isyarat sebagai kaedah komunikasi secara harian dengan orang sekeliling.

Metodologi
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Kajian ini menggunakan dua kaedah penyelidikan iaitu kajian perpustakaan dan kajian
lapangan. Bagi maksud tercapainya objektif kajian, penyelidik menggunakan dua sumber
maklumat sebagai asas kepada kajian iaitu data primer dan data sekunder. Data primer
diperoleh daripada temu bual bersama ahli Persatuan Orang Pekak Negeri Sembilan
(NESDA) berkaitan isu-isu yang timbul berkaitan munakahat dalam kalangan OKU
pendengaran. Data sekunder diperolehi dengan melakukan kajian perpustakaan. Antara bahan
bacaan yang dirujuk adalah bahan-bahan yang berkaitan dengan zakat, kajian-kajian lepas,
dalil daripada Al-Quran, dan bahan-bahan penulisan yang lain seperti junal dan artikel. Data
yang diperoleh daripada sumber-sumber yang dinyatakan di atas akan dihuraikan dan
dibincangkan bagi mendapatkan kefahaman yang jelas tentang isu-isu munakahat dalam
kalangan OKU pendengaran.

Perkahwinan Orang Kurang Upaya (Oku) Pendengaran Menurut Perspektif Islam

Sebagai manusia biasa, keinginan untuk berkahwin hadir secara semula jadi. Begitu jugalah
bagi golongan OKU yang sememangnya mempunyai hasrat yang sama. Tidak kira golongan
normal ataupun golongan OKU, Islam menjadikan perkahwinan sebagai ibadah dan
semestinya diberikan ganjaran yang besar buat mereka yang melakukannya (Azman, 2016).

Ulama terdahulu telah membincangkan beberapa keadaan yang boleh memberikan
kesan kepada akad perkahwinan. Salah satu daripada keadaan tersebut ialah kekurangan atau
keaiban yang boleh menghalang tujuan sebenar akad perkahwinan, iaitu persetubuhan
(Azman, 2016). Antara aib atau penyakit yang menghalang persetubuhan adalah seperti
penyakit al-Jabb (zakar terpotong), al- ‘Unnah (mati pucuk), al-Khisa’ (mengkasi), al-Ratq
(lubang vagina tersumbat dengan daging), al/-Qarn (lubang vagina tersumbat dengan tulang)
atau penyakit-penyakit lain yang boleh menghalang persetubuhan antara suami dan isteri.

Berdasarkan penyakit-penyakit tersebut, jelaslah bahawa kekurangan yang dialami
oleh OKU pendengaran tidak diklasifikasikan sebagai halangan yang boleh menghalang
seseorang OKU pendengaran daripada berkahwin. Hal ini kerana, kekurangan yang dialami
oleh mereka yang pekak tidak menghalang mereka daripada bersetubuh dan merasai nikmat-
nikmat perkahwinan yang lain. Oleh itu, kekurangan dan kecacatan anggota atau pancaindera
seorang OKU pendengaran tidak termasuk dalam perkara-perkara yang boleh mengharuskan
perceraian antara pasangan yang berkahwin.

Secara keseluruhannya, hukum perkahwinan antara orang normal dengan OKU
pendengaran adalah sama iaitu harus dan digalakkan dalam Islam sekiranya individu tersebut
mampu untuk berkahwin. Namun terdapat perbezaan kecil antara perkahwinan orang normal
dan OKU pendengaran iaitu perbezaan dari segi penyampaian akad nikah dan taklik yang
dinyatakan melalui bahasa isyarat dan bukan melalui lisan. Hal ini kerana, OKU pendengaran
tidak mampu bertutur seperti orang normal dan pertuturan mereka mungkin tidak jelas.

Walaupun perkahwinan OKU dengan orang normal hampir sama namun
kebanyakkan isu yang timbul berkaitan munakahat OKU pendengaran tidak sama dengan isu
munakahat orang normal. Golongan OKU pendengarana memerlukan penjelasan yang jelas
dan terperinci dalam setiap hal yang berlaku disekeliling mereka memandangkan keadaan
mereka yang berbeza dengan orang normal. Tidak ramai pihak yang membuat kajian secara
mendalam dan terperinci tentang isu-isu munakahat yang di alami oleh golongan OKU
pendengaran.

Oleh itu, penulisan ini akan memberi penerangan tentang beberapa isu yang dihadapi
oleh pasangan OKU pendengaran dalam hal berkaitan munakahat. Justeru, dalam penulisan
ini terdapat lima isu dalam keadaan-keadaan yang berbeza berkaitan isu munakahat OKU
pendengaran yang akan dibincangkan meliputi isu berkaitan akad nikah, mas kahwin, taklik
dan cerai.

Isu Munakahat Dalam Kalangan Orang Kurang Upaya (OKU) Pendengaran

244



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

1. Isu suami mengisyaratkan isyarat cerai tanpa mengetahui maksud

Dalam keadaan ini, suami mengisyaratkan isyarat cerai berulang kali kepada isterinya tanpa
mengetahui maksud isyarat tersebut. Oleh yang demikian, suami perlulah mengetahui isyarat
talak tersebut diisyaratkan dengan niat untuk berpisah dengan isteri atau tidak. Namun,
terdapat situasi dimana suami dengan niat untuk bercerai sewaktu berlaku krisis rumahtangga
mengisyaratkan isyarat cerai tanpa mengetahui maksud isyarat tersebut. Apabila keadaan
suami isteri sudah kembali tenang, keduanya menjalankan kehidupan berumahtangga seperti
biasa.

Jika isyarat talak yang dilakukan oleh suami dapat difahami maka talak tersebut
adalah sah (Malik, Al-Gharnati, Al-Qurtubi, 1967). Terdapat dua jenis talak iaitu lafaz talak
sarih dan lafaz talak kinayah. Talak sarih ialah lafaz talak yang menunjukkan talak secara
jelas dan tidak dapat diandaikan kepada maksud lain (Zulkifli, 2011). Sebagai contoh lafaz
sarih ialah “aku menceraikanmu” atau “aku lepaskan engkau”. Perkataan ‘cerai’ dan
‘lepaskan’ merupakan perkataan yang jelas menunjukkan bahawa suami ingin berpisah
dengan isterinya dan menurut hukum ia adalah jatuh talak. Jenis talak yang kedua ialah lafaz
talak kinayah atau lafaz yang tidak menunjukkan maksud talak secara jelas, boleh diandaikan
dengan maksud yang lain selain talak (Zulkifli, 2011). Talak ini memerlukan kepada niat
suami semasa melafazkan talak sama ada suami berniat untuk menceraikan isteri atau tidak.

Bagi suami yang terdiri daripada golongan OKU pendengaran, isyarat talak yang
diisyaratkan adalah termasuk dalam kategori lafaz talak sarih kerana isyarat talak atau cerai
yang diisyaratkan dianggap sama dengan lafaz sarih. Namun, sekiranya suami
mengisyaratkan isyarat yang menunjukkan isyarat cerai secara kinayah seperti “pergi jauh
dariku” atau “engkau haram bagiku”, maka isyarat tersebut memerlukan kepada niat suami
untuk menceraikan isteri. Secara umumnya, hukum cerai menggunakan bahasa isyarat dan
lafaz adalah sama dan ianya hanya akan sah sekiranya lafaz tersebut sarih atau kinayah
berserta niat menceraikan isteri.

Berdasarkan hukum, sekiranya suami melafazkan talak kali ketiga, maka suami tidak
boleh kembali kepada isterinya lagi dan jika suami masih hendak kembali kepada isterinya,
maka hendaklah isteri tersebut menyempurnakan lima syarat (Mustafa, 1967) iaitu iddah
dengan suami telah tamat, bekas isteri berkahwin dengan lelaki biasa dengan akad nikah yang
sahih, disetubuhi oleh suaminya yang baharu, suami baharu itu telah menceraikannya atau
meninggal dunia dan iddah dengan suami baharunya telah tamat. Syarat-syarat ini juga perlu
disempurnakan oleh orang normal sekiranya ingin kembali kepada isterinya setelah
melafazakan talak tiga.

Lafaz talak adalah satu lafaz yang berat dan akan memberi kesan yang besar dalam
sesebuah perkahwinan. Hal ini kerana dengan lafaz tersebut hubungan suami dan isteri
terputus dan tidak boleh hidup bersama seperti pasangan suami isteri. Hubungan suami isteri
tersebut menjadi seperti pasangan bukan mahram dan jika bersama atau bersetubuh maka ia
dikira dosa berzina.

Bagi suami yang melafazkan cerai di luar Mahkamah Syariah, mereka perlu hadir ke
mahkamah untuk mengesahkan perceraian di hadapan Hakim Mahkamah Syarie (Seksyen 57
Enakmen Undang-undang Keluarga Islam (Negeri Sembilan) 2003). Mahkamah akan
mengadakan siasatan ke atas pihak-pihak terlibat untuk mendapatkan fakta kes sebelum,
semasa dan selepas talak dilafazkan. Hakim akan mendengar keterangan kedua-dua pihak
suami dan juga isteri sebelum mengesahkan perceraian. Sebelum menentukan sama ada lafaz
talak boleh disabitkan atau tidak, mahkamah terlebih dahulu akan mengenal pasti bentuk talak
yang diucapkan oleh suami sama ada lafaz tersebut termasuk dalam lafaz sarih atau kinayah.

Sekiranya mahkamah berpendapat bahawa lafaz tersebut adalah sarih, maka niat tidak
diperlukan. Manakala sekiranya lafaz tersebut adalah lafaz kinayah dan suami mengaku
berniat untuk menceraikan isterinya semasa lafaz tersebut diucapkan, maka mahkamah akan
mensabitkan lafaz tersebut dengan talak satu (Raihanah, 2000). Bagi perceraian OKU
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pendengaran, lafaz talak tersebut akan ditentukan melalui bahasa isyarat. Jika isyarat tersebut
jelas dan difahami maka talak tersebut adalah sah dan diterima (Malik, t.t).

Bagi suami yang ingin kembali bersama isterinya selepas melafazkan talak, suami
hendaklah merujuk kembali isteri dengan berkata kepada isterinya sebagai contoh dengan
ayat seperti “Aku rujuk engkau ke pangkuanku”. Bagi suami OKU, boleh merujuk isterinya
semula sama ada melalui tulisan, isyarat yang difahami atau tindakan yang menunjukkan dia
ingin merujuk semula seperti memegang isterinya dengan bernafsu dan isterinya masih dalam
tempoh iddah (Azman, 2016). Secara umumnya, cara rujuk antara orang normal dan golongan
OKU pendengaran adalah sama. Tidak ada perbezaan atau keistimewaan di dalam hal rujuk
ini kepada mana-mana golongan.

2. Suami menganggap isyarat cerai daripada isteri sebagai jatuh talak

Suami hendaklah memahami rukun dan syarat sah talak yang akan menjadikan lafaz talak itu
sah. Talak membawa maksud memutuskan ikatan perkahwinan dengan lafaz talak (Mustafa,
1967) dan terdapat empat rukun talak iaitu suami yang baligh dan berakal, lafaz talak, isteri
dan niat talak. Oleh sebab itu, lafaz atau isyarat talak daripada isteri adalah tidak sah dan tidak
menjatuhkan talak ke atas suami.

Islam menuntut umatnya untuk menuntut ilmu agama dan memahami dengan baik
ilmu berkaitan perkahwinan sebelum membina rumah tangga. Hal ini kerana bagi
mengelakkan daripada berlaku salah faham antara suami isteri dan bertujuan untuk
memastikan pasangan suami isteri menjalankan tanggungjawab masing-masing dengan
sebaiknya bagi mengekalkan rumah tangga yang bahagia dan harmoni. Selain itu, ilmu
perkahwinan juga akan membantu pasangan mengetahui hak-hak yang diberikan oleh Islam
kepada pasangan suami isteri dan cara-cara menuntut hak tersebut sebagaimana ditetapkan
oleh syarak.

Talak terbahagi kepada tiga jenis iaitu talak raj’ie, talak bain sughra dan talak bain
kubra. Talak raj’ie ialah talak boleh rujuk disebabkan isteri diceraikan dengan talak satu atau
dua dan selepas berlaku persetubuhan dan masih dalam iddah (Mustafa, 1967). Hukum talak
ini adalah suami boleh rujuk kembali isterinya dalam tempoh iddah. Manakala bagi talak bain
sughra pula ialah isteri yang diceraikan dengan talak satu atau dua sebelum berlaku
persetubuhan.

Talak bain sughra juga boleh membawa maksud isteri yang diceraikan dengan talak
satu atau dua selepas berlaku persetubuhan dan tempoh iddahnya telah berakhir (Mustafa,
1967). Isteri yang diceraikan secara khuluq juga termasuk dalam kategori talak bain sughra
dan hukum talak ini adalah suami tidak boleh rujuk kembali isterinya melainkan dengan akad
nikah dan mas kahwin yang baharu. Jenis talak yang ketiga ialah talak bain kubra iaitu talak
bagi isteri yang diceraikan dengan talak tiga sama ada sebelum atau selepas persetubuhan.

Berdasarkan situasi dalam isu ini, isteri tidak berhak melafazkan talak atau
mengisyaratkan cerai kepada suaminya kerana hak untuk menjatuhkan talak adalah hak milik
suami. Hal ini kerana syarat sah talak adalah suami yang sah kepada isteri, baligh, melafazkan
talak tersebut dengan rela hati tanpa dipaksa dan waras. Justeru, lafaz atau isyarat talak
daripada isteri adalah tidak memberi apa-apa kesan ke atas perkahwinan.

3. Taklik secara isyarat tanpa kefahaman mendalam

Taklik ialah suatu ikrar yang telah ditetapkan oleh Jabatan Agama Islam sesebuah negeri yang
dibaca oleh suami sebaik sahaja selepas akad nikah selesai dilakukan (JAKIM, 2018). Ikrar
tersebut mengikat janji suami kepada isteri untuk tidak melakukan perkara-perkara yang
boleh mendatangkan kemudaratan dan penganiayaan kepada isteri (JAKIM, 2018). Tujuan
lafaz taklik adalah untuk menjaga kebajikan isteri sepanjang hidup bersama suami dan
menjadi peringatan kepada suami tentang tanggungjawab dan hak isteri. Lafaz taklik juga
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membolehkan isteri memohon pembubaran perkahwinan sekiranya suami melanggar taklik
yang dilafazkan selepas akad nikah tersebut.

Lafaz taklik di setiap negeri adalah berbeza sebagai contoh lafaz taklik di Negeri
Sembilan yang mengikat suami dengan janji sekiranya dia gagal untuk memberikan nafkah
kepada isterinya selama tempoh empat bulan berturut-turut atau hilang tanpa khabar berita
sama ada hidup atau mati atau suami didapati telah mencederakan isteri maka akan jatuh talak
satu tanpa memerlukan kepada lafaz talak daripada suami.

Taklik biasanya dibaca selepas akad nikah secara lisan, namun membaca lafaz taklik
secara isyarat bagi golongan OKU pendengaran adalah sah selagi jelas dan boleh difahami
maksudnya. Kesan lafaz taklik menggunakan bahasa isyarat adalah sama seperti lafaz taklik
secara lisan dan lafaz tersebut akan berkuatkuasa sepanjang tempoh perkahwinan suami isteri.
Taklik memberikan implikasi terhadap perkahwinan seperti lafaz taklik tidak boleh ditarik
balik dan talak tidak akan jatuh selagi perkara yang dilafazkan tidak berlaku.

Pelanggaran syarat taklik oleh suami tidak mengakibatkan gugurnya talak secara
terus selagi mana isteri tidak membuat aduan ke Mahkamah Syariah. Sekiranya pelanggaran
taklik berlaku, isteri boleh membuat aduan dan permohonan perceraian di bawah taklik di
Mahkamah Syariah. Jika benar seperti mana aduan isteri (Seksyen 50 Enakmen Undang-
undang Keluarga Islam (Negeri Sembilan) 2003), Mahkamah akan mensabitkan suami telah
melanggar lafaz taklik dan talak akan gugur mengikut lafaz taklik yang telah dibaca oleh
suami selepas akad nikah.

4. Tidak memahami lafaz nikah

Segelintir golongan OKU pendengaran yang tidak memahami lafaz nikah dalam erti
kata yang sebenar. Mereka hanya memahami nama suami dan nama isteri sahaja tetapi
kesucian ijab kabul tersebut tidak difahami dengan sebetulnya. Maksud nikah ialah akad yang
mengharuskan hubungan suami isteri yang dibenarkan oleh syarak (Mustafa, 1967). Akad
nikah boleh dilafazkan dalam pelbagai bahasa seperti Bahasa Malaysia, Bahasa Arab, Bahasa
Urdu atau sebagainya. Bagi golongan OKU pendengaran, lafaz akad nikah boleh dilakukan
dalam bahasa isyarat selagi mana isyarat tersebut difahami maksudnya.

Akad perkahwinan dibina berdasarkan konsep berlapang dada yang berbeza dengan
akad jual beli yang dibina berdasarkan konsep persetujuan dan keredaan. Jika pengantin
bersetuju dengan kecacatan atau kekurangan yang ada pada pasangan mereka, maka akad
perkahwinan tersebut sah di sisi syarak.

Terdapat lima rukun nikah iaitu lafaz akad nikah, isteri, suami, wali dan dua orang
saksi. Dalam lafaz akad nikah terdapat dua lafaz iaitu ijab yang bermaksud lafaz yang
diucapkan oleh wali dan qabul yang bermaksud lafaz yang diucapkan oleh bakal suami
sebagai tanda menerima pengantin perempuan sebagai isterinya dengan restu wali.

Wali bermaksud orang lelaki yang diberikan hak kekuasaan oleh syarak untuk
mengijab qabulkan jagaannya dalam perkahwinan. Orang yang berhak menjadi wali adalah
bapa, datuk, saudara lelaki seibu sebapa, saudara lelaki sebapa, anak saudara lelaki seibu
sebapa, anak saudara lelaki sebapa, bapa saudara sebelah bapa seibu sebapa, bapa saudara
sebelah bapa sebapa, anak lelaki bapa sudara sebelah bapa seibu sebapa, anak lelaki bapa
saudara sebelah bapa sebapa, semua lelaki yang mewarisi harta secara asabah dan kadi.
Orang yang layak menjadi wali adalah berdasarkan urutan tersebut sebagaimana yang telah
ditetapkan dan hak tersebut tidak boleh diberikan kepada wali lain selagi mana wali yang
teratas dan layak masih hidup.

Lafaz akad nikah menggunakan bahasa isyarat bagi golongan Oku pendengaran
adalah dibolehkan dengan syarat isyarat tersebut difahami dengan jelas. Namun, sekiranya
lafaz ijab qabul tidak jelas dan tidak difahami maka lafaz akad nikah tersebut tidak sah.
Suami OKU pendengaran perlu memahami lafaz akad nikah dan kesan lafaz tersebut sebelum
majlis akad nikah dilangsungkan.
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5. Tuntutan mas kahwin selepas bercerai oleh suami

Mas kahwin ialah pemberian wang atau benda bernilai yang wajib diberikan oleh
suami kepada isterinya dengan sebab akad perkahwinan (Mustafa, 1967). Kadar mas kahwin
telah ditetapkan oleh beberapa buah negeri dan terdapat negeri yang tidak menetapkan kadar
mas kahwin. Bagi Negeri Sembilan, kadar mas kahwin untuk anak dara adalah bernila
RM200. Bagi negeri yang tiada ketetapan kadar, maka nilainya harus ditentukan oleh ahli
keluarga pihak perempuan melalui rundingan yang dipersetujui bersama.

Namun yang menjadi persoalan adalah apabila suami OKU pendengaran ingin
menuntut kembali mas kahwin yang diberikan kepada bekas isterinya selepas dia
menceraikan bekas isterinya. Terdapat beberapa keadaan yang membolehkan suami menuntut
keseluruhan mas kahwin iaitu apabila perpisahan berlaku sebelum persetubuhan disebabkan
oleh isteri contohnya isteri murtad atau isteri membubarkan perkahwinan melalui fasakh
disebabkan terdapat keaiban pada suami atau suami membatalkan perkahwinan disebabkan
terdapat keaiban pada isteri.

Manakala dalam keadaan tertentu suami hanya berhak menuntut setengah daripada
mas kahwin atau langsung tidak mempunyai hak untuk mendapatkan kembali mas kahwin
tersebut. Bagi suami isteri bercerai sebelum berlaku persetubuhan, suami berhak menuntut
separuh daripada mas kahwin yang telah diberikan dan keadaan suami tidak boleh menuntut
mas kahwin iaitu apabila suami telah bersetubuh dengan isteri.

Suami tidak boleh menggunakan atau mengambil manfaat daripada mas kahwin yang
diberikan kepada isteri jika tidak mendapat kerelaan dan kebenaran isteri kerana mas kahwin
merupakan hak milik isteri yang telah diisytiharkan oleh Allah dalam Al-Quran. Hukum
suami menggunakan mas kahwin yang diberikan kepada isteri selepas akad nikah adalah
haram menurut syarak. Namun, jika isteri merelakan atau memberi kebenaran kepada suami
untuk menggunakannya maka hukum tersebut adalah harus.

Rumusan Dan Cadangan

Isu munakahat tidak hanya timbul dalam perkahwinan orang normal malahan hal
tersebut dihadapi oleh semua golongan. Perkahwinan OKU dengan perkahwinan orang
normal hampir sama namun disebabkan perbezaan keadaan dan kekurangan yang dihadapi
oleh golongan OKU pendengaran menjadikan isu mereka memerlukan kepada penelitian yang
lebih mendalam.

Memandangkan kebanyakkan isu yang timbul berkaitan munakahat OKU
pendengaran tidak sama dengan isu munakahat orang normal, maka penelitian isu-isu
berkaitan golongan OKU dalam aspek lain seperti muamalat, jenayah dan lain-lain boleh di
kaji. Hal ini bagi membantu memudahkan golongan OKU memahami hukum dan pandangan-
pandangan yang berkaitan dengan situasi mereka. Tambahan, tindakan ini dapat membantu
membuang stigma negatif golongan OKU yang merasa disisihkan oleh masyarakat. Namun,
sekiranya pelbagai inisiatif dan perhatian diberikan kepada mereka maka masyarakat akan
lebih memahami situasi dan halangan yang selalu dihadapi oleh golongan OKU.
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ABSTRACT

Over the years, Malaysia has played a significant role in promoting the discourse on
environmental sustainability both at the local and international forums. Towards realizing the
principles and values that governed the vision for attaining the goals for a sustainable
development, various policies were formulated by Malaysian government to redress societal
expectations and aspirations in fulfilling the access to safe and clean water. Environmentalists
have accord the priority of reductionist approach in knowing the nature of ecological crisis.
This study attempts to explore Malaysia’s experience in implementing government policies
on environmental sustainability and change - for the promotion of quality life through safe
and clean water. The goal of the study is to assess and analyze government’s water vision in
relation with the national water resources development plans. This research is very important
because it assess the Federal Government intentions to have a uniform law on water service
and supply to illustrate clearly the needs to balance development and sustainability in the
country. The study relies on primary sources such as unpublished works and fieldwork in
addition to library work. Reading materials relating to Malaysia’s vision on developing the
country’s water resources will be consulted. In order to fulfill the goals of the study, the
government efficiency in addressing the right to safe and clear water to all, including the
environment will be evaluated. The study found out that Malaysian government was able to
introduced new laws and policies that are consistent with international standards and
strategies. It is therefore recommended that those provisions and policies, which are not
consistent with the rights to clean and safe water must be amended. Equality and protection of
rights should be given and enjoyed by all including the poor who are not financially capable
to make a demand for clean and safe water.

Keywords: rights to clean and safe water, assessment, sustainable development; Malaysia.

Introduction

As mandated by the Constitution of Malaysia, government institutions are expected to
fulfill the responsibility of developing a healthy environment and to ensure sustainable
development, the aspirations and ideals of which are deeply enshrined in the rule of law and
the principle of justice and equality. It is rather perturbing to many inquiring minds, however,
to learn the geopolitical landscape, historical and legal reasons as to why the relationship
between man and environment has given rise to an unpopular discourse among researchers for
the past few decades. In addition, the socio-economic and legal implications of sustainability
of environment and management of water resources are largely missing in the current
researches.

In today’s world, theories and practices on economic development have largely
shaped the various approaches for environmental sustainability. Given the prevalence of
materialistic philosophy of man and nature, its influences can be discerned from the
government environmental laws and reform, and Malaysia is not an exemption. It is quite
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unfortunate that substantial number of environmentalists has accorded the priority of
reductionist view of knowing the reality and truth about ecological crisis.

At the beginning, our society seems to be complacent with the minor effects of
modernization towards the environment and water resources. Lacking the comprehensiveness
of environmental laws and policies, it has been disheartening to witness the devastating effect
of pollution to the water resources and climate change. Concerned individuals like the green
parties and nature lovers have emphasized the importance of having a profound knowledge on
the concept of environment to ensure sustainable usage of water resources and its
management to cope with environmental challenges.

It is worthwhile to ponder on how the past great civilizations had conceptualized the
importance of water as indispensable to all living beings. With regards to the scientific
traditions of the past civilizations, the knowledge of water resources, its planning and
management had reached its pinnacle owing to an in-depth perspective on the harmonious
relationship between man and environment. Perhaps, due to the innovative solutions in
curbing ecological crisis and challenges of water resources, particularly in the arid countries,
water had become more accessible to both urban and rural areas [1].

While Malaysia is at the forefront of securing its national water vision that would
benefit both its citizen and economy for the next generation to come, governmental agencies
like Malaysian Water Partnership (MWP) and the Malaysian National Committee for
Irrigation and Drainage (MANCID) have jointly collaborated in organizing programs to raise
national awareness on water issues among the population and decision-makers and develop a
comprehensive framework that entails sustainable development which is in accordance with
Malaysia’s vision for 2025.

With regards to Malaysia’s vision for attaining the goals for a sustainable
development, various policies were formulated to redress societal expectations and aspirations
in fulfilling the access to safe and clean water. What defines good governance is the ability of
the government and public institutions in conducting public affairs as well as managing both
public and natural resources in the preferred way. It is paramount in the process of decision-
making that Malaysia will be viewed by the rest of the world as a good partner for devising
innovative-technological solutions towards curbing ecological crisis in the region, particularly
allocating the often-limited sources of water to be more accessible to both urban and rural
areas [2].

Despite of the recent economic turbulence faced by the country, Malaysia has been
consistent in implementing policies on environmental sustainability and change- for the
promotion of quality life through healthy water. The national water resources development
plans for healthy water will be assessed and analyzed to identify whether it is in line with the
government’s water vision [2]. This research aims at providing assessment in identifying the
policies, Acts, enactments and other provisions, which are directly or indirectly related to the
rights for healthy water. This paper also highlights the regulations and enactments that
recognize the right to clean and safe water based on the international standard of rights, such
as, availability, accessibility, affordability, hygiene, participation, quality, and right to
information This paper will also assess the Federal Government intentions to have a uniform
laws on water service and supply to illustrate clearly the needs to balance development and
sustainability in the country. The study found out that due to the complexities of the issues
related to developing the water management, the government was able to introduced new
laws and policies that are consistent with international standards and strategies to ensure the
sustainability of water resources in the future. However, it is recommended that those
provisions and policies, which are not consistent with the rights to healthy water, must be
amended. Equality and protection of rights should be given and enjoyed by all including the
poor who are not financially capable to make a demand for healthy water. In conclusion, the
government efficiency in addressing the right to healthy water to all, including the
environment will be evaluated for a better water future.
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Conceptualizing the Concept of Healthy Water and Sustainable Development

The planet earth is composed of water that is derived from the seas, lakes and rivers,
which falls as rain to bring life to many animals and plants [3]. A chemical compound known
as H20 represents the word water. In everyday usage, water is normally referred to different
aqueous solutions like river water, rainwater, drinking water and boiler-water. The Water
Service Industry Act (WSIA) 2006 categorically define water as either ‘treated’ or ‘water
course’ water. The former is meant for distribution purposes while the later includes rivers,
streams and creek including any tributary, distributary or artificial deviation thereof, seas,
lakes, ground water, dams, reservoirs, ditches, drains and passages, other than pipes, through
which water flows for the supply of water to any premises [4]. Water is indispensable to the
body mechanics of human being. It is a substance that cannot be ignored because it is a
necessity for man’s existence. It is vital for human consumption and for the survival of the
environment.

There has been a global imperative to meet the demands for healthy water for all. The
World Health Organization (WHO) and Joint Monitoring Program for Water Supply and
Sanitation (JMP) define drinking water in terms of its domestic purposes like drinking,
cooking and personal hygiene. Another important dimension of such definition is the ability
of a particular state or nation to provide proper access to a healthy drinking water. [5]. The
WHO guidelines for healthy drinking water serves as the global standard for microbial,
chemical and physical characteristics of water. A natural mineral water with a fluoride not
exceeding 1.5 mg/L is scientifically approved as healthy water. However, it will not be safe
for children below 7 years of age if the amount of fluoride is more than 1.5 mg/L, unless,
otherwise clearly stated in the bottle label. Access to healthy water is the proportion of people
using improved drinking water sources, which are highly protected, such as, public standpipe,
borehole, dug well, spring and rainwater.

The United Nation Committee monitoring the International Covenant on Economic, Social
and Cultural Rights (ICESCR) implementation has clarified in Comment 15, 2002 that the
“right to water” refers to, a) the availability of a sufficient quantity of water for personal and
domestic uses, at least a minimum of 20-50 liters per day/person; b) accessibility on water
and sanitation services to everyone in the household or its vicinity on a continuous basis; ¢)
the water must be affordable to all; and d) water has a quality_to be safe for drinking and other
uses to ensure hygienic access to water. The UN Special Rapporteur handbook briefly
defined the “human right to water” as “everyone’s right to sufficient, safe acceptable,
physically accessible and affordable water for personal and domestic use” [6].

International Framework

The members of the United Nations recognized the right to safe and clean water since
1977 under the Mar del Campaign Plan. Such recognition for the right to safe drinking water
and sanitation as part of human rights is stipulated both in the Human Rights Council and the
United Nation General Assembly in 2010. It was acknowledged that there was a tragic and
growing numbers of people around the world dying from lack of access to clean water based
on the WHO study on diarrhea showing that every three and a half seconds in developing
world, a child dies of water-borne disease [7]. According to the UN Human Rights Council,
human right to safe drinking water and sanitation is derived from the right to an adequate
standard of living and is “inextricably related to the right to highest attainable standard of
physical and mental health as well as right to life and human dignity” [8]. This right has been
expressly provided in the international and regional treaties, declarations and guiding
principles. As an instance is the Convention on the Rights of the Child (CRC) under Article
24 which provides that: States parties shall pursue full implementation of this right and, in
particular, shall take appropriate measures ---(c¢) to combat disease and malnutrition,
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including within the framework of primary health care, through, inter alia, ... the provision of
adequate nutritious foods and clean drinking water.... Other international references on clean
and safe water can be found in Agenda 21, under Chapter 18 (2), which provides that:

Water is needed in all aspects of life. The general objective is to make certain
that adequate supplies of water of good quality are maintained for the entire
population of this planet (...) and combating vectors of water-related
diseases. Innovative technologies (...) are needed to fully utilize limited water
resources and to safeguard those resources against pollution. [9].

On the 17th of December 2015, the United Nations General Assembly passed and adopted
the resolution on the human rights to water and sanitation, which the member states
recognized that everyone is entitled to have access to sufficient, safe, acceptable, physically
accessible and affordable water for personal and domestic use.

National Framework

The water right has been recognized under the Malaysian laws through a wide range of
national policies and regulations. The Federal Constitution based on Clause 11 explicitly
provides that the Federal government has jurisdiction on ‘water supplies, rivers and canals’
and excludes those matter within ‘one state or regulated by an agreement between all the
states concerned; production, distribution and supply of water power’. There is no single
provision in the Constitution that specifically provides for the right to clean and safe water.
Having thirteen states, each of them is govern by its owned state water enactment. This makes
the law vary from state to state and it becomes difficult to make a complete assessment on the
status of the rights on clean water. However, the Federal Constitution has been amended to
delete the item ‘the State List and it was inserted in the Concurrent List. It indicates that this
amendment conformed with the intention of having a uniform law on water service and
supply to overcome the differences in the states’ laws.

There are local laws and regulations made and implemented to assess in the
development of water resources management, particularly, on water treatment and
distribution. While issues related to the right for clean and safe water are indirectly considered
in the National Water Vision, the Environmental Quality Act 1974 (EQA), National Outline
Perspective Plan (OPP3), Water Services Industry Act (WSIA) (Act 655) 2006, Selangor
Water Management Authority Selangor Enactment (SWMAE) and other states’ water
enactments. For the national policy instruments, the National Water Resources Council
(NWRC) was set up in 1998 for the purpose of establishing a more effective water
management; while the Integrated Water Resources Management (IWRM) has been adopted
and clearly applied based on the 9™ Malaysian Plan-Economic Planning unit and the National
Vision for water in the 21* Century. In addition to that, the Ministry of Natural Resources and
Environment created the National Study for the effective implementation of IWRM in
Malaysia. The Malaysian government strengthened its role in developing the water resources
management by creating the National Water Services Commission Act in 2007 (SPAN), a
statutory body to regulate and enforce the provisions of the Water Services Industry Act
(WSIA) and any subsidiary legislation created under it. But the scope of these Acts is limited
to matters concerning regulation of the water services industry involving mainly the treatment
and distribution of water supply.

Assessment on the Rights to Healthy Water under the Malaysian Laws, Policies and
Strategies

International law recognizes the right to healthy water and it is currently endorsed by
other countries to uphold its principles due to the increasing population growth and the
pollution of water resources, climate change and floods impact that reduced the water
supplies. Some have responded by recognizing the importance of the rights by reforming their
own constitution. The water was recognized to be in a short supply; and in the Millennium
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Development Goals (MDGs), it was set to include reducing or halving the proportion of
population without sustainable access to safe drinking water by 2015 [10]. The Malaysia early
policies also reaffirmed many essential elements of the MDGs on the water supply and the
right to clean and safe water. Globally, UNICEF and WHO recognized that there was a
progress on drinking water and sanitation. It was estimated that more than ninety percent of
the global population now have an access to an improve drinking water. There were 147
countries that met the MDG target for drinking water in 2015.

Malaysia agreed in principle that the universal right to clean and safe water exists and
the fulfilment of this right has been impliedly provided in the national and state laws and
policies. Past research on human rights issues in Malaysia underlined and assessed that there
are provisions of the laws, policies and strategies that implicitly recognised the right to clean
and safe water. This is based on the international standard of rights, such as, availability,
affordability, accessibility, quality, hygiene, and participation and right to information.

Federal Constitution

Article 8 of the Federal Constitution clearly provides that “All persons are equal before
the law and entitled to the equal protection of the law.” This provision is a major landmark or
highest standard for those who have a long struggle for equal rights. Although, access to clean
and safe water as human right is not expressly written in the Federal Constitution, but Article
8 guarantees the equal rights of the citizens. The Constitution does not provide that water is
human rights but it has the jurisdiction to regulate as provided in Article 74 that “Without
prejudice to any power to make laws with respect to any of the matters enumerated in the
Federal List or Concurrent List in the Ninth Schedule. Article 76 is considered as consistent
to human rights as Parliament may make laws with respect to any matter enumerated in the
State List, but only as follows, that is to say: For the purpose of implementing any treaty,
agreement or convention between the Federation and any other country, or any decision of an
international organization of which the Federation is a member. It shows that the government
has the power to enact any law under the State List for the purpose of achieving uniformity, in
compliance with an international treaty, or simply at the request of the state.

Environmental Quality Act 1974

The Environmental Quality Act 1974 is the fundamental basis among the many pieces
of environmental legislations. Cursory to this law, Malaysia has introduced various
measurements to curve industrial pollution, including wastewater, air pollution from factories
and solid waste, which were not previously regulated [11]. Section 25 provides for the
restriction on pollution, noise or contamination of inland and coastal waters. As such, Section
27 stipulates for the prohibition of discharge of oil into Malaysian waters. The same case in
Section 29 that clearly provides for the prohibition of discharge of wastes into Malaysian
waters. However, where any person is charged for any offense under Sec 27, it shall be a
defence to prove that such discharge or spillage was, for the purpose of saving human life.
Discharging of wastes will reduce the total water availability and the cost of treating the water
will be too high. For the rights on water quality sources the Environmental Quality (Control
of Emissions from Motorcycles Regulations) 2003 introduced the Pollution Prevention and
Water Quality Improvement Programme to develop the existing regulatory, preventive and
remedial measures for water quality improvement in the Malaysian rivers.

National Vision 2020

National Vision 2020 was initiated by the Government to ensure that the people,
especially the poor have access to basic needs and services. The Vision called for
conservation and management of water resources to ensure adequate and safe water. The key
objectives are [12]:

e Water for people: all have access to safe, adequate and affordable water supply,
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hygiene and sanitation

e Water for food and rural development: provision of sufficient water that will ensure
national food security and promote rural development

e Water for economic development: provision of sufficient water to spur and sustain
economic growth within the context of a knowledge-based economy and e-
commerce.

e Water for the environment: protection of the water environment to preserve water
resources (both surface and groundwater) and natural flow regimes, biodiversity and
the cultural heritage, and mitigation of water-related hazards.

National Biodiversity Policy 1998

National Biodiversity Policy is a sustainable development policy that promotes
biodiversity conservation. It provides proactive roles in shaping the right of the people for
safe and clean water. This is based on Principle iv of this Policy that the benefits from
sustainable management of biological diversity will accrue, directly or indirectly to every
sector of society. Therefore, it is the duty of the Government to formulate and implement the
policy framework for sustainable management and utilization of biological diversity in close
cooperation with scientists, the business community and the public. It shows that conservation
and sustainable development of biological diversity, which is based on the National
Biodiversity Policy, guarantees the right for sustainable water utilization.

Water Service Industry Act (WSIA) (Act 655) 2006

The Water Services Industry Act was enacted to strengthen the national water
resources management. The scope of this Act covers the regulation of water services industry,
which involve treatment, and distribution of water supply. The government, as a primary duty
bearer of people’s right recognized its own accountability under Section 33, stating that a
service licensee providing water supply services or sewerage services has a general duty to —
a) deal reasonably with consumers; and b) adequately address consumer complaints. In
addition, the Water Forum has been created under Section 69 with functions provided under
Section 70 as follows: a) To give feedback and make recommendation to the Commission
concerning the interest of the consumers; b) to represent the interest of the consumers; (¢) to
promote consumer’s interest in relation to the tariffs and standards of water supply services
and sewerage services; (d) to identify and keep under review matters affecting the interests of
consumers and ensure that the water supply services and sewerage services companies are
aware of, and responsive to, concerns about their services; (e) to publicize the existence,
functions and work of the Water Forum in protecting the interests of consumers.

To protect and fulfill the right of the people to have an access with healthy water,
Section 36 provides that it shall be the duty of every service licensee providing water supply
services to maintain an efficient and economical water supply system. For water distribution,
Section 38 provides that licensee shall ensure that all arrangements have been made— for
providing water supply to premises within its water; supply distribution area and for making
such supply available to persons who demand them. On water availability, the WSIA clearly
stated that, the water distribution licensee shall take ALL necessary steps as may be required,
including the supply of water by water tankers, to ensure that a consumer within its water
supply distribution area is supplied with water.

The WSIA provides quality services to the people by adopting some measures,
particularly, in considering the interest of public health and also takes some measure if
necessary to prevent an imminent danger to the environment. For water quality and hygiene,
Section 41(2) states that the water distribution licensee shall ensure, as far as it is reasonably
practicable, in relation to each source or combination of sources from which the licensee
supplies water to any premises, that there is no deterioration in the minimum quality standards
of the water which is supplied from time to time from that source or combination of sources.
According to Section 55, where in the opinion of the water distribution licensee, the supply of
water is unsafe for the purposes of normal supply to the public or poses a health risk to the
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public, the water distribution licensee shall immediately undertake the measures and shall
notify the Commission as soon as practicable of the measures taken.

For affordability standard, the Act regulates the rights of the consumers regarding the
rates, charges and deposits. According to Section 84 (2) ... regulations may be made—(b) to
prescribe the different levels of rates for water supply services and sewerage services based
on category of users, consumption, type of use and geographical location or in such other
manner as the Commission deems appropriate. On the right to information, Section 78 clearly
provides that all inquiries are to be open to the public.

Selangor Water Management Authority Selangor Enactment (SWMAE) 1999

Selangor is the most economically progressive state in Malaysia. It is the only state in
the country with free water policy, which was introduced in 2008. According to this policy,
every household is entitled to receive a free 20 cubic meters of treated water for every month.
Even before the implementation of this policy, the Selangor Government established the
Selangor Waters Management Authority Enactment 1999 (SWMAE) to set up an agency
responsible in managing river and water sources in an integrated manner. The enactment
regulates that water should be affordable as section 44(3) provides that with the approval of
the State Authority, any person or class of persons may be exempted from all or a part of the
charges upon a written application for exemption made by such person. For accountability,
Section 6 provides that: (1) the functions of the Authority shall be to nurture, maintain and
facilitate the sustainable development, efficient use and conservation of water sources for
public purposes in respect of which it is established, and in particular to—(a) provide advice to
the State Authority as to the policies, methods and measures to be adopted to promote, nurture
and facilitate the sustainable. In the case of water quality and hygiene, Section 41 stipulates
that the state authority may take such measures as it thinks fit for- a) the conservation,
replenishment and water supply of; (b) the equitable distribution of water; (¢) the beneficial
use of water; (d) the protection of water from pollution and the improvement of its quality;(e)
preventing any unauthorized interference with the flow or availability of water; (f) preventing
the unauthorized obstruction of a water source or the diversion of the course of a water
course. For sanitation and water hygiene, section 79 clearly provides that no person shall
cause to enter or discharge into any water source- (a) any poisonous, noxious or polluting
matter or waste that will render or is likely to render or contribute to rendering such water
source or part thereof harmful, detrimental or injurious to the health, safety or welfare of the
public or to animal or vegetable life or health therein or to other beneficial uses of such water
sources; (b) any matter which by virtue of its temperature, biological or chemical content or
its effect in discoloring water makes or contributes to making the water source or part thereof
a potential danger to public health, safety or welfare or to animal or vegetable life or health or
affects other beneficial uses of such water source; (c) any matter which by virtue of its
physical nature, chemical or biological content, or its effect in discoloring water makes or
contributes to making such water source difficult to treat or affects the flow, quality or
quantity of water in the water source; and (d) oil of any nature, used, waste or waste
containing oil or otherwise.

The SWMAE has adopted two policies for water rights within the State of Selangor.
The first policy ensures sufficient water for water supply by protecting the resource, reducing
the growth in demand and making better use of the existing resources. The second policy
provides that Selangor will ensure clean water for water supply and for the environment by:
reduce pollution from existing sources and prevent pollution from existing sources and
prevent pollution from new sources.

Water Act 1920 (Act 418)

Water Act 1920 is an old law, which was enacted for the management of rivers and
streams. This Act has few provisions that indirectly apply to the international standard in
measuring the rights for safe and clean water. For water quality and hygiene, Section 7A (1)
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(a) prohibits any poisonous, noxious or polluting matter that will render or is likely to render
or contribute to rendering such river or part thereof harmful or detrimental or injurious to
public health, safety or welfare, or to animal or vegetable life or health or to other beneficial
uses of such river. It is further emphasized in Section 10 that the State Authority shall take
into consideration the need to protect public health, safety and welfare and animal and
vegetable health and life as well as the need to promote industrial growth and to protect other
beneficial uses of rivers.

Malaysian Outline Plans

The Malaysia Second Outline Plan (1991-2000) ensured that in the pursuit of economic
development, adequate attention would be given to the protection of the environment and
ecology so as to maintain the long-term sustainability of the country’s development. In the
same case with the Malaysia Third Outline Plan (2001-2010) in reiterating that growth
objectives will continue to be balanced with environmental consideration and stress on the
importance to reduce energy, materials, pollution, and waste intensity of urban-industrial
activities. For water quality and hygiene, the Eighth Malaysia Plan (2001-2005) provided a
detailed strategic policy thrust for environment and sustainable resource management which
include: reducing energy, air pollution, water deterioration and waste disposal. On the other
hand, the Ninth Malaysian Plan (ch.22) emphasized the issues to enhance protection of the
environment and conservation of natural resources and contribute towards improving the
quality of life. While the Tenth Malaysia National Plan committed that the management of
resources across the entire water cycle will be reassessed and that is from where water is
drawn to how water is treated and supplied to citizens and how wastewater is returned to the
environment.

Assessing Progress on the Right to Healthy Water

Malaysia advocates water development and conservation of water sources for public
purpose. The government has adopted different sustainable policies for their valuable and
rich natural resources for the purpose of a sustainable future. These policies have done
well in developing the rights to an adequate standard of living as well as the right to life of
which the right to healthy water has been derived. To protect the interest of the people in
relation to quantity, quality and affordability of healthy water, the government made it
possible to improve the water quality based on the targeted year provided by the MDG. A
successful effort has been made for an access to improve water sources in urban and rural
areas. Based on the 2015 World Development Indicators for freshwater, access to an
improve water source in urban areas in Malaysia is one hundred percent while rural areas
reached more than ninety percent water access. In moving forward, Malaysia amended the
Federal Constitution by transferring the water supplies and services from the State List to
the Concurrent List. The amendment was made under Ninth Schedule to make the water
supplies and services as a shared responsibility of which the Federal government acquired
a jurisdiction over the water services in the states. Revenue from water supplies and
services was also amended by assigning it under the Federal government [13]. The
improved drinking water coverage estimates in the rural and urban areas, are illustrated
below the tables. [14].
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Table 1. Drinking Water Coverage Estimates for Urban Areas

Malaysia 1990 2015
(%) (%)
Piped onto premises 88 100
Other improved source 7 0
Other unimproved 5 0
Surface water 0 0

Table 2. Drinking Water Coverage Estimates for Rural Areas [12]

Malaysia 1990 2015
(%) (%)
Piped onto premises 65 86
Other improved source 21 7
Other unimproved 12 5
Surface water 2 2
Conclusions

Recognizing the right to healthy water is a great global achievement for all the people
and the environments. In Malaysia, right to healthy water has been identified as one of the
most prioritized activities for national action. Although, there are many different struggles
and issues to be addressed in developing the water management, the government was able to
provide greater access to drinking water for many years. Some of the laws and policies are
found to be consistent with the international standards and strategies that ensure the
sustainability of water resources in the future. However, it is recommended that provisions
and policies, which are not consistent with the rights to clean and safe water, must be
amended. Equality and protection of rights should be given and enjoyed by all including the
poor who are not financially capable to make a demand for clean and safe water. It is also
recommended that those terms used, which are not properly defined, must be explained to
ensure that the rights of the consumers are well protected.
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Abstract

Islamic FX swap is one of the hedging mechanisms that will help financial institutions
minimize foreign exchange risk as well as protects the value of assets from the market
exposure. However, the Islamic Fx swaps is claimed to mimic conventional FX Swap
structure which is to some degree is incompatible with Islamic financial ethics. This
paper aims to analyze the application of the principles of Islamic ethics in the Islamic
Foreign Exchange Swap (Islamic FX Swap) within the Islamic banking institutions in
Malaysia. This study used content analysis method of the qualitative approach. This
paper concludes that in Malaysia, the Islamic FX Swap operation in Islamic banking
institutions runs based on the principles of Islamic ethics. There are four principles of
Islamic ethics in the implementation of Islamic FX Swap, which are the absent of
riba, the absent of gharar, the prohibition of excessive speculation and the prohibition
of gambling. The implementation of Islamic FX Swap requires these ethical principles
to ensure its operation complies with the Shariah.

Keywords: Islamic ethics, Islamic FX swap, Islamic banking
Introduction

Ethics (akhlaq) is one of the main branches of Islam after belief (agidah) and Islamic
law (Shariah). Belief is fundamental for Muslims because it relates all matters of life
to Allah SWT as Allah is the One God and the only Creator that humankind must
worship. Islamic law is the rules and regulations that govern Muslims’ life and
conduct in the realization of the Devine will (Laldin, 2006). Meanwhile, ethics is an
integral element that co-exists alongside the implementation of Islamic belief and
Shariah. Islamic ethics covers all aspects of life, including social, politics, economics,
behaviors, interactions, and management (Dusuki & Abdullah, 2007). Islamic finance
and ethical finance are two important subjects discussed widely in the global financial
market crisis to ensure the sustainability of financial development goals (Tariqullah &
Mohomed, 2017). Routinely, the description of Islamic finance centers on it being
ethical due to the prohibition of riba, gharar, and maysir in the products. The
establishment of Islamic banking and finance system aiming to fulfill the socio-
economic objectives and the creation of a just, fair, and balanced society (Dusuki &
Abdullah, 2014).

Foreign Exchange Swap (FX Swap) is one of the swap products categorized
under derivative products. The purpose of this product is as a hedging mechanism that
will help financial institutions minimize the foreign exchange risk FX Swap protects
the value of assets from the market fluctuation exposure (Moles, 2016). The
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instability of financial markets such as the currency market and interest rate affect
creditors and debtors with different risk stages and uncertainty (Wadrep & Buck,
1982). Therefore, the international market uses the conventional FX Swap as hedging,
arbitrage, and speculative mechanisms (Obiyathullah 1999; Al-Suwailem 2006; Al-
amine, 2008). Vo, Huynh, Vo, & Ha (2019) state, the development of the derivatives
instruments such as forwards, futures, options, and swaps had a positive result on
economic growth in the short term, as showed in India, Japan, and the U.S.

The contemporary Islamic finance scholars have begun discussing the
derivative contract and its operation as early as in the 80s and 90s. Most scholars such
as Ahmad Muhayyuddin Hasan (1986), Abu Sulayman (1996) dan Taqi Usmani
(1999) rejected the obligations of the conventional derivative market due to the
existence of Shariah issues such as uncertainty (gharar), gambling (maysir), usury
(riba) and short selling. Hence, in April 2006, the collaboration between Standard
Chartered Saadiq Bank and Bank Muamalat Malaysia introduced the first Shariah-
compliant swap instrument by launching two products named Islamic Foreign
Exchange Swap and Islamic Cross Currencies Swap.

Despite the introduction of the new products for Islamic FX Swap instrument,
they are still prone to criticisms by the scholars. The criticisms center on their
operation for not fulfilling the Shariah requirements as they appear as a close copy or
a replication of a conventional swap (Hamoudi, 2007; Yusuf Talal, 2007; Ahmed,
2014). Furthermore, they also claim that the existing practice of Islamic banking
products has not been able to achieve its goals, which is to be based on Islamic moral
values (Mansour, Khoutem, & Majdoub, 2015).

This paper aims to study the application of the principles of Islamic ethics in
the Islamic Foreign Exchange Swap (Islamic FX Swap). This study is critical because
it paves the way in ensuring whether the Islamic FX Swap products operate based on
moral principles or not, which marks the difference from the conventional products.
The first section of the paper presents the overview of Islamic FX Swap and its
function. The second section discusses the Shariah issues related to it. The third
section presents the principles of Islamic ethics in the Islamic FX Swap, and the
fourth section concludes the entire discussion.

FX Swap Overview

FX Swap is an agreement between counterparties to exchange a currency for another,
at a predetermined time, without incurring foreign exchange risk (Barkbu & Ong,
2010). The FX Swap concept has certain similarities with the forward contract
concept due to the exchange of two different currencies. The FX Swap involves dual
exchange while forward contract involves a single exchange (Asyraf Wajdi &
Shabnam, 2010).

Figure 1 illustrates the operation of an FX Swap contract. In the figure, Bank A,
located in the United States, intends to convert USD100 million to MYR400 million.
The second party, Bank B, located in Malaysia, wishes to have USD100 million for
investment purposes in the States. Thus, Bank A and Bank B sign the FX Swap
agreement to exchange their currencies based on today’s spot basis and agree upon a
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forward date and rate. On the maturity date, the parties reconverted the currencies into
the original currency on a forward rate. Both parties have agreed on a rate fixed on the
day at the beginning of the contract.

1. Spot Date (January 1, 2018)

USD 100 million

[ BANK A ] > [ BANK B ]

<
<

RM 400 million
2. Forward Date (January 1
RM 400 million
[ BANK A ] > [ BANK B ]
USD 100 million
Figure 1

FX Swap Function

Banks and other financial institutions use FX Swap widely to manage liquidity. Bank
or financial institution that does not fully utilize its foreign currency deposits may
face risk liquidity when there are any changes in the foreign currency exchange rate
(Barkbu & Ong, 2010). By entering the FX Swap contract, any changes in the foreign
exchange rates will not affect the financial institution or bank as it does not keep the
currency by moving it temporarily to other parties. At the same time, the other parties
may benefit the foreign currency exchange for their business purposes. For example,
client A has Malaysian Ringgit currency, while client B has the US Dollar currency.
Both parties enter the Islamic FX Swap transaction by converting both currencies on
the spot and promise to reconvert the currencies into the original currency during a
forward date. As a result, client A can use the US Dollar for his or her business
purposes as well as client B, who is utilizing the Malaysian Ringgit temporarily.
Therefore, both parties are not at risk of exchange rates while the unused foreign
currencies can benefit other parties (Shamah, 2003). Meanwhile, the FX Swap
instrument is an alternative for companies that are seeking foreign currency financing
for businesses, asset purchases, and investments in a country. Likewise, financing
companies can also minimize the lending cost of foreign currency by using the FX
Swap instrument due to the lending cost is higher compared to the cost of FX Swap
instrument (Shamah, 2003).
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The Shariah Issues on FX Swap

The conventional FX Swap structure to some degree is incompatible with Islamic
financial ethics due to the Shariah issues such as usury, uncertainty, gambling, and
excessive speculations. Among the Shariah issues that need to be addressed are:

Shariah Issue 1: Riba

The main Shariah issue about the FX Swap contract structure is riba. It arises when
both parties have fixed the forward currency exchange rate on the agreement date
(spot date) (Asyraf Wajdi, 2009; Khan, 1988; Sakti, Syahid, Tareq, & Mahdzir,
2016). Therefore, this contract contradicts the Shariah principles governing currency
(bay’ al-sarf) and the principles of Islamic ethics that emphasize the value of fairness
in transactions. According to bay’ al-sarf concept, any transaction that involves
different currencies is required to be exchanged on a spot basis. On the contrary, the
FX Swap structure involves the element of 7iba in the payment. As debt contract (al-
gard) serves as the basis in FX Swap debt contract transactions (Obaidullah, 1999),
therefore, a client who is using FX Swap contract becomes a debtor and shall repay
the future debt with an additional cost. The FX Swap contract structure itself involves
riba in the payment (Oubdi & Raghibi, 2017). Some Islamic financial scholars have
supported this point of view, claiming that the transactions involve the sale of debt for
a debt (bay al-dayn bil dayn) (Usmani, 1999). Basically, bay’ al-dayn may be
imagined as a sale over an unpaid debt involving either two or three parties. Shariah
does not recognized this tyepe of sale due to the element of uncertainty in its
repayment and contains the exchange of deferred forms of wealth.(Oubdi & Raghibi,
2017).

Shariah Issue 2: Gharar

The second issue that violates the principles of Islamic financial ethics is the existence
of gharar. Gharar is one of the most strictly prohibited elements in Islamic financial
transactions and contracts. Gharar can define as misrepresentation, fraud, uncertainty,
risky or hazard that might lead to damage or loss (Nehad & Khanfar, 2016). Two
conditions that lead to gharar are the subject of a contract does not exist during the
conclusion of the contract, and there is a deferment of goods and prices (Khan 1988;
Fahim 1995; Kamali 1996; Taqi Usmani 1999; Obaidullah 1998). In short, the items
or assets in FX Swap do not exist, and the actual exchange does not happen. Khan
(1988) states that, if a transaction takes place, it will happen without any party having
an asset. This transaction resembles the one mentioned in the hadith of the Prophet
SAW regarding the ban of bay al-ma 'dum, which is the sale of items that the sellers
do not own. Other than that, gharar exists in FX Swap when the agreed rate (forward
rate) could not be expected in the future. This situation affects both of the contracting
parties, and they may cancel the contract in the future if the agreed rate does not favor
one of the contracting parties. If the agreed exchange rate exceeds the current
exchange rate, one party may not exercise the obligation. Both parties are also
exposed to credit risk when either party defaults. According to Nordin & Asmak
(2011), this situation is due to the reason that there is no particular authority can
regulate the transactions as the clearinghouse supervises the future contracts. This
clearinghouse exists to prevent uncertainty and gharar over the fulfillment of the
contracts (Kamali, 1999). Each transaction is guaranteed because the clearinghouse
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acts as the seller for each buyer and the buyer for each seller in all future transactions
(Kunhibava, 2010).

Shariah Issue 3: Maysir

Maysir or gambling refers to the easy acquisition of wealth by probabilities, whether
or not it deprives the other’s rights (Hameed, 2009). Al-Suwailem (2000) and
Fahimah, Azlin Alisa (2008) conclude that there are three characteristics of gambling
that luck acts as the sole basis of the profitability where the winners get the losers’
part. Therefore, investors expose themselves to high risks conditions, and those risks
do not add value to the country's economy. One of the characteristics of gambling is a
zero-sum game, which is one party gets profit based on the loss of the other party.
Obaidullah (1998), Al-Suwailem (2006) and Daud Bakar (2008) explain that
gambling happens when one of the contracting party face the risk of a loss while the
other party will gain a profit. In the FX Swap operation, both parties will set an
exchange rate in the future, and that will expose them to profit and loss risks. If the
exchange rate at the forward time exceeds the rate of the spot time, the client gains
profit while the bank suffers losses. If the opposite happens, the forward exchange
rate is lower than the spot rate; then the bank earns profits while the client losses. This
situation resembles betting for fate as it happens due to the dependence on market
prices.

Shariah Issue 4: Speculation

Speculation activity is an unethical act. Historically, financial crises around the globe
have proven that speculation is one of the culprits. Speculation may define as an act of
buying and selling of commodity in the market, with knowledge of its volatility and
the risk involved therein, for the purpose of making a capital gain. It can be
understand that speculation occur when participant in the market intend to get a profit
by buying shares at a lower price and sell to others at higher price (Habib, 2017;
Salamon, 2015). According to Rafikov & Saiti (2017), there are six important
elements in speculation namely: asset; buying; knowledge of market volatility;
assumption of risk when waiting for positive or negative price change in the market;
selling of the commodity; and intention of capital gain.

The noble purpose behind the creation of FX Swap is to enable hedging and managing
speculation risk. However, ironically, this instrument has become the most popular
financial instrument used for speculation, which opposes its' original purpose. Abdul
Rahman (2003), Fahim (1997), Obaidullah (1998), and Tamer (2005) state that the
elements of speculation take place in derivative markets when speculators are only
interested in the market price changes. The speculators will terminate contracts before
the maturity period, whether they are already profitable or to avoid losses, and most of
the contracts also do not involve any physical delivery of the asset. Obaidullah (1998)
and Usmani (1999) argue that this kind of transaction can be considered as excessive
speculation as they place expectations on the market prices’ fate, meanwhile, the
speculators, their motive is to take advantage from the market price changes.
Basically, the act of investors is based on their philosophical, religious or moral
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convictions of individual or collective investors (Anas & Mounira, 2009). According
to Al-Suwailem (2006), dealers used 97.3% of the total amount of derivatives and, the
end users used 2.7% of total derivatives. The percentage shows that dealers who are
real speculators will dominate the derivative market while hedgers are the minority.
Most of the users entering a derivative contract intend to speculate instead of pursuing
real businesses (Saadiah Mohamad & Tabatabaei, 2008).

Principles of Islamic Ethics in Islamic FX Swap

In general, Islam and other divine religions invite humankind to follow moral and
ethical principles in every possible condition. Therefore, it predominantly implies that
the financial instrument and transactions to be disassociated directly or indirectly
from corrupted businesses like gambling, human trafficking, drugs, arms and
ammunition, pornography and other activities that fall under the grey areas when
ethically and morally screened (Rizvi, Arshad, & Lahsasna, 2014). Other than that, in
Islam, there are numbers of criteria for financial instrument and transactions to be
permissible and ethical. In terms of the principles, all derivative instrument and
transactions must be free from riba, rishwah (corruption), maysir, gharar, excessive
speculation and jahl (ignorance) (Fahim, 1997, Muhammad, 1997; Obiyathullah,
1999).

The development of Islamic finance and banking products has introduced a
new chapter in initiating Islamic derivative products. As a public necessity, many
academics, Islamic finance practitioners, and Shariah scholars have advocated for the
use of such products and devices treating it as a necessity (hajjah) for risk hedging
based on benefits (maslahah) (Ayub & Paldi, 2016). The emergence of Islamic swap
products has solved many Shariah-related issues such as usury, uncertainty, gambling,
and speculations. In general, there are five criteria must be met in order to avoid any
misusing of Islamic derivative instruments as what happened in conventional
derivatives markets: (i) the derivative instrument and its underlying commodities are
Shariah compliant; (ii) the objective of derivative instrument is for real hedging; (iii)
the transaction is based on real investment and real risk that contribute value to the
real economy; (iv) the method and practice involved in risk hedging does not sever
the risk from its underlying commodities; (iiv) The contract must be in accordance
with the Shariah standards as well as its objectives (maqasid al-shariah) (Kasri &
Rahman, 2016; Injadat, 2018; Nordin et al., 2019).

Ethical Principle 1: Riba Free

The element of riba within FX Swap occurs when the exchange of two foreign
currencies does not occur on the spot, and it may be fixed by using wa ’d contract. A
wa'd contract may define such exchange as a unilateral promise or undertaking that
refers to an expression of commitment given by one party to another to perform a
particular action(s) in the future (Concept paper of Wa’d, 2016). The wa'd application
in the Islamic FX Swap contract can be illustrated in the following figure:
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1. Spot Date (1st January 2018)
USD 100 million

[ BANK A ] ’[ BANK B ]

<
<

RM 400 million
2. Wa’d (1 January 2018)

RM 400 million

[ BANK A ] > [ BANK B ]
USD 100 million

3. Forward Date (1 January

RM 400 million

[ BANK A ] > [ BANK B ]
USD 100 million

Figure 2

On January 1, 2018, an investor intended to convert his RM400 million to USD100
million. The exchange rate at that time is USD1.00 equivalent to RM4.00. Afterward,
the investor and the bank carried out the exchange process. At the first stage, both
parties executed the contract following al-sarf sales method because the exchange
took place at the time the contract was sealed. At the same time, the investor and the
bank entered into a wa 'd agreement to execute the foreign currency exchange again at
the agreed date (January 1, 2019) and the exchange rate (USD 1.00 = RM 4.00). On
January 1, 2019, the foreign currency swaps were executed based on the agreement
made on January 1, 2018.

In the current Islamic banking practice, the wa’d structure allows the
achievement of the foreign exchange contract function without contradicting the
principles of Shariah prohibitions, which is riba (Azizu, Abdullah, & Jubri, 2018;
Azlin Alisa, Edawati, & Noor, 2014). Besides, the wa'd concept is a reapplication of
the traditional contract in Islam in the contemporary Islamic banking and finance
products to resolve the riba issue in FX Swap. This innovation receives support from
the Shariah Advisory Council of Bank Negara Malaysia (2010) where it has decided
that Islamic financial institutions must execute their derivative instrument such as
futures contract, forward contract, option contract and swap based on wa’d. Apart
from that, the application of wa’d in FX Swap is in line with the Shariah objectives
(maqasid al-shariah) that emphasize the preservation of wealth (hifz al-mal). It also
coincides with the principle of Islamic ethics, which is protecting the interest
(maslahah) of both contracting parties.
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Ethical Principle 2: Gharar Free

The element of gharar in FX Swap occurs due to the non-existence asset in FX Swap,
and the actual exchange does not take place. The resolution to this issue is by
requiring an underlying asset in FX Swap transactions. Since the FX Swap depends
on the foreign exchange currency, a tawarrug contract may be applied. Tawarrug
contract involves an asset as an underlying subject of the contract in a transaction
(Ahmad et al., 2017). Thus, the FX Swap transaction takes place based on the
transaction of a commodity that eliminates the element of gharar. There are specific
requirements set by the scholars on the underlying assets to ensure the transactions
comply with the Shariah. Firstly, the asset must be permissible (kalal). Secondly, the
commodity must currently exist in its physical form. Thirdly, the seller should have
legal ownership of the asset in its final form (Obiyathullah, 1999).

Ethical Principle 3: Prohibition of Excessive Speculation

Another issue in the conventional FX Swap practice is speculation activity. According
to Fahim (1995), not all kind of speculations is unethical due to the vital role of
speculators who dare shift risks from others to them. Speculation is permissible when
it is helping the market shifts risks from the producers who are unable to bear the risks
to parties who can. This permissible speculation is a requirement in the actual
economic activities. Therefore, the implementation of Islamic FX Swap still requires
the elements of permissible speculation to avoid mismatches from occurring in risk
management. In Islamic economics, it prohibits speculations that do not occur in the
actual economic activities; moreover, when it is damaging the financial market. In
order to ensure such speculations do not take place in Islamic FX Swap transactions,
several Islamic financial institutions provide a declarative document to obtain a
guarantee from the counterparties subscribing to the product to ensure the use of the
derivative instrument is only for hedging purposes not speculation (Asyraf Wajdi,
2009; Zahan & Kenett, 2012). The aim behind the use of the application of hedging
and Islamic derivatives should strictly center on risk management. Even though
financial institutions can control the speculators, they are still unable to control
speculation activities when it comes to the international market (Saadiah Mohamad &
Tabatabaei, 2008). However, most of the Islamic banking practices reject this view
because of the Islamic Banks that act as an intermediary institution will ensure clients
who subscribe to their Islamic FX Swap are real hedgers. The following figure shows
the practice of [slamic FX Swap:
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. Hedged using | : Hedged using
t Islamic FX Swap | 1| conventional FX |
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Figure 3

As Figure 3 shows, customer hedged his/her liability by using Islamic FX Swap from
the Islamic bank. If the Islamic bank is unable to find the same risk that in line with
its clients, it is necessary for the bank to swap the risk to another party that needs a
real hedger. If the second party is also unable to bear the risk, it will transfer the risk
to another party include Islamic or conventional institution. The Islamic banks will
ensure that their clients and the second party who are dealing with them are real
hedgers, while for the next parties, it is beyond the banks’ responsibility. To ensure
this speculative element can be minimized, the Islamic financial institution itself
needs to strengthen their enforcement and monitoring body to control the operation of
Islamic FX Swap. An ethical aspects in the regulatory framework are also necessary
in addition to prudent and sound controls. Through regulatory body in Islamic finance
institution, it’s provide an upper hand to Shariah scholars to implement their
authorities and make efforts for Shariah compliance (Ullah, Harwood, & Jamali,
2018).

Ethical Principle 4: Prohibition of Gambling Elements

The elements of gambling will cease with the resolution of speculation issues as they
are the worst form of gambling. According to Obiyathullah (1999), the price change
in the market is a result of the price of the underlying assets and not just based on
chances. Apart from having the real assets by using fawarrug contract, the exchange
rates have also been fixed on the spot date, and that denies the elements of gambling
in Islamic FX Swap.

Conclusion

This paper has reviewed the application of the principles of Islamic ethics of the
Islamic Foreign Exchange Swap. The study of the conventional practice of FX Swap
in financial institutions found that there are numbers of unethical issues in the
implementation of FX Swap such as riba, gharar, gambling, and speculation. Riba
occurs when the contracting parties fix the forward currency exchange rate on the
agreement date (spot date). Gambling exists in FX Swap when the subject of a
contract does not exist, and the actual exchange does not occur. The elements of
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gambling occur in FX Swap when one of the contracting parties prone to a loss while
another party gain a profit. Price fluctuation in the market causes speculators to take
advantage of it. All in all, the implementation of the new contract innovation such as
wa’d, tawarrug and monitoring efforts from financial institutions may eliminate the
elements of riba, gharar, gambling and speculation in the Islamic FX Swap structure.
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Emergency laws are exceptional measures that may be taken by any State as a result of a
threat to its security and safety. These measures may include the whole or part of the State,
transferring power from the civilian to the military or increasing the powers of the civil
authorities. Emergencies have occupied a large part in the work of international and human
rights organizations, with a view to guaranteeing human rights and achieving justice. This has
had negative consequences as a result of the lack of balance between its security and stability
on the one hand, and the protection of human rights on the other. Therefore, the researcher
looked at this study for a number of objectives, including: highlighting the impact of
emergency laws on human rights and monitoring its negative effects, in addition to
highlighting the role and effectiveness of international and human rights organizations in
providing protection to respect human rights in cases of emergency laws. The researcher
relied on the descriptive analytical method by describing and analyzing the various laws
related to the subject of the study, in addition to the comparative approach where he
compared countries in applying emergency laws and monitoring abuses. In conclusion, the
study reached a number of results, including: the existence of disparities in the application of
emergency laws between countries and often politically motivated; The researcher
recommended activating international monitoring of emergencies and imposing severe
penalties in case of violations.

dadall

s 06 3y ¢ alS7 o i (a0 pladl Leallasy Ll 308 aglima] g b Joll e £ 3
o5 o B S e Anlal) Lolgs B of SLLLSYS S5l o g AT s L)
Bl ol G dgalol Joll axs i plogVl Gl dondy by ole Sles ol
Sl By (VI sds dgarloh aglina) @bl sus ML IMs e isylek)) Al ok
o oo doll st et (ol wiles ) Bla) alell Gl sl mea SBLY)
ol azs L s 3 Lolshll il IS Jond Bpslall SVLHT o iyl JUasYly Bl
Gl Jo (g gl OLSU saugl) gt Gl Sl Iy cilsdl) e Jggis ¢ Sz
Sy ez I r agsimg SV Ol b 8 1l aglima ) OV ada
Jsdl @ 53V Gaim e e Lol aaxdl o U (g2l Wgs G gl A8 daer
Gyim By il ) s g adpell cailyly SBEY) IS o Elilll N o5 3
gl Y SV (3 OLsYl Bai A5 Joll Sl Lol g0 O o o)) ey cOLY)
@ Redead) SULEY a DL By il LSS ) Bl Lailsial e e s & Y]
olsall il 24 Jl
b1 doyy OLYI Gy s tolhll ol W Gl Al sds IS e gl

Ol Goim il ka8 ekl o5 (3 a85adly lolad) adlady o0 51 1) BLSJ i)

287



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Oyl Bsi> e Wjly tolshall oV gVl Comd) 3 Jgliin o cf5le)l oV 3
) oY Al el 28U (1 sl ldl Blas (3 tolelall oY 1l coll L

Ol B> e ajily toylglall cpilgd : Jg¥ Eoed

Zgj\jld\ oV D.@.u - {}Ijt

OLS” o by gl alla) L plall psgill t5)lshall &NV s 1pla) pogall
Leorss LSl Jazs dods B9 Sblar| pp s r (il Jhsll dsd
Sl Y s s s of el Bla Oas (Sl okl asall ol e
aaiy o) 56 Wl Ll (g8 B5l>) Wabisy 2)lb aa 2 taalll ()l
25 Sl Oldlball sl 3 G5l dalS il dBy ((Enl) axk b
(Asd)) adlel) Cllagy, (g i)

Sl it An ,cdse apB e AL e ai 1 koY) Caedl U
Alel ey aslimn) g b dgales 3 bl Flall Lk dalle a5

-1

-3

el Gkl Lo 3 OLY By e s lplall oilsd) Bl Y — Lt
OBy LYl Jsi> cuopmd ABb lgdlsd by (g)leb)l oV o3 Lo

D) LB e O gl oy (3 e

Geimly (sdly JlieY) Ll Sl o e gl sladl) Slewge Laws
13Ls) e (90) 83U o 3 83800 i me 2jlan 1y 2 13Y1 o Zghall ks
glondly 5al) 353

5} e dml N S A me o)lan Mg cCadedl ) slad) alag 3 e Ol
g ) Bead) 131 e (90)

lag coablial e sl of ClSML clill oo o cugBsh )l o (el i
bty 250l Boadt a3l) e (14) S5W e anlad) 3,240 il

B i)t e bl e L2 el pSSUY oy el pSSY
e ool e izl il Ol

-1

288



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

lag il (ST S e cpinall OYT plie] ] Las 8 Rdews o1 23 =6
LYl Bsad Lol Bl e (3l

£ mah Y da a5l i M)t e Sl (4 im0l ST
CJasal) day dalol) 3Ll

VLYl e sapds 1, b s e apudl Slgsly daesiidl Al Sgm -8
B Lol iy

& o lskl (18 gt (2 gl el Ao (ohgld bl e w8 ous g -9
Ol Gaad Lol Bled) (allz Mg cablgll (3 pgd> o agnie

Blo) dsylebll oV 3 W oassad)l oleda)l st il Slawsll Ll -10
Aglaa) bl Juu AN 3 oleSs Llasy

G sl @ Yl g e U bl pS s 2l Sy ) Wy =11

Lokl SV ae s ) ol DL Bsi MlesY B Alaad) L cule

A gt it el Blas & tsylglalt ¥l gl Cod

Slsbll Y el — Y
reaed U e ) G p L5l SV 5 gl Ged) e e

UM e ok G cog bl oVl (3 ety taaad) tolhll oVl -1
L asall ablldl e oleSlall Jamsy ) LS 3 adel A
b2 3 il Sl i ey (S S Sl 2L
A st S 3 Lkl e gsdl s e DY) ars OSW OL
22 Y e JSay gl Sl g By Bs] 3 btys co il Jgo oo
DY) s 3 S e e ISty o g 8y T s g DS
e Wl Joll I e Ll ol Wall s sls o8 O Lse
Sy gt T ol spis s s B a5 Sy ol

e Oyl

289



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

SlhoY) o dekll SIS A 3 plyiysall okl eV -2
i) AV WSS e o e cangVly paY) jLas) of ads )
SISty Sy cadodadl Blalld) 3 e Lt L o 8l ST e
Baly SloSo U e el s i o (oW g5l n s
o eSs Iy agladlly dagadl gublldl Ol e fdindl dalll)
ekl galpall (L ol U bl ] 0Lyl Beie s sl 25
Al sl 52 (28 6 Bl aaak e dpsall tslslal) Gl cojeldy
Mgl bril U9

Al Wmegrie pde S o [l OV 0y 1o 0 i) Gebdl) G e -0

ol aeyf

Lo @os bl AU o asdsy (U Lge b2 Wy adall VU -1
09> Uiy gl oda gl (339 Al WSSV (25 Ls)lshall A
SBLEY L dlabmie (ol ok ey 3 AV el s
ihles s gl @ Lalul wpely Jlos Y1 s e coas gl sl
ol JLA) juel dib LA iy (S e gl aslimal (g Lol
gl) o 3 Rogdll )l Wl Byt e 3 o Lo LY
Syl Jo Bygadd by il] (s S e el ) e
L g1

Af Loie ol w3l (3 LR ods sy el abgb el oV 2
e Y el A ey UL (S L als 3t skl 2l
i & el g tslshal) il S5 s dpl) G ¢ LS
Bl Baeld) o LLEL ga (Lol masdl (3 degite pb AU oda
C'”’B Aogtl) mlb Lede b G Bl byl Wl e Al
oo LS ol e daglall culedl cAply Lo ga U dams sl
L Jgs 3 JU

SLSA epd ] A ods dizus el ) Gl Iy e ekl SYE -3
A sl a3 OB sl bl e cdra] g e s )
S WY Blo| e oll ] Lo 2tk A s

290



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Lo s 355 2k o0 (B0 bl pSS 28 I35 e AL
s> @ W 5o LS clipns o doe s il Ll (S s 23y
ASCas U T (Lol 0l @ AL ods ey e pie shy (I L)
SRl sael e LY S ey LY Bsit Lo ) e
Lto Jar Ln AU sty ccdshl 2B e fo sasall sl
celzmaY) saels Jo adol susls
AU e Joll s cfgyllall VL o g5 2y thidas il YU 4
oo Oyl Goid Algnly b Lgis gty pe 095 aflta] Sblx] 20
oda iy (gt Woldl jorad W2 oY1 1 dmy clgze DY) O
Ay el Ll ol ssned) (e B9V b o Lems s WL
Al jgrand gzl Js ) gl e
tosbll ¥l (3 0Lyl B Lt Al Laleall — Lt
bl Jedl OglEl penas U39 cfgylshall V- (3 Olaual Bga> Ll Lol dgad) Jis™ i)
e Lol oV 24 biss gl awld) wilshly Lalsall 1966 ole
Al gy OLS g Gty Ak s opry -1
el G oy oy S Ul by tolshll Al e OOy -2

RUAERY

oty Sligadl Lalid) wo Wall e sl uladly SBLEY) cojlas pae -3
el

oy lly Gl o dpaall s aoi B)b iy blx) of S a4
LN

3 LY adey By desoll e auldly iall ol Ll agalt usT -5
s)lshall V- (3 adal) 1Y)

G SLA G slazeY) 3 oo Bl LI Bgis Oles Lol agdl s -6

S Ol Bal,S e il s G lsball SV 0SS Y OF e Lol 0l sas -7

291



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

HIqEN

On geply OVas] s 1 b 3 by Sl e dsgest CoU) oy A G U
day gy Aehll Jgtae 3 0 LS (Eylokll Vs (3 sdsl) bl ks 3 Jslll
BLo] (Jpl) sl o ol ks ol s o o 09N iy Bl O nS
(3 mllall Ches Baasdy b @il I LW Js (3 Gg)llall Y- bLY
adgll) Cilsdlly SBLEY) Al ade (gylshll V- (3 OLSY) Bsim o B BT 55
LYY Bsi les) - & Aes)) bshe spmy pie o LY B5i2 Lt 1isn
)y S B LU am SEL Gl o 1 e Gee b a2 e
pile ISy o) RGN jas lads ¢ Lgieg gylsbll SN (3 LY Bsi Rlod sl
Sleasilly Joll Jo desly Ags Sbgde 23 okl V- Sl 03] Jo
ilo B3lel (olshll ol 2 ke LY GBgid ced) Al G el
Bl oY1 Bl (3 bl il cf deslyy Aajle o5ai aat Eutt Bsl SLELEY)

Gy gl Ailes gl 5 lshall SV (3 0dll plasinlg

&

tig Al S -1

Al Zagd) s 138l 0L Bsimg (gl mppid) 1995, o a0

Al s LU Ll 05 tesle L1996 aes (ol

el Is 1 aee 0L Gaad gLl lad) (2002, 08 sps (LS

Slegdll Jlsipalill, Lol bl Lo @ Ol Bsi 2 1995 i e (2
igmald|

gl azgdl s 13l Lol Bead ael) WYL 1999 aa T Blgadle

Al s LU Lell 05l (el 1996 L aes (ol

g g 2SIV @3lshi-2

https://www.un.org/ar/charter- ."sua>ll (,fﬂ\ Bl 1945 50l ORI T

united-nations/

Vbl aSA) Gaisll el aed" 196650l WU Bl daed

https://www.un.org/ar/sections/issues-depth/human-rights/

292



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Syl (3 AL &y fad Gden g BkhS dslyd ALY SSalal aid
Figh of Financial Transaction: Descriptive and Analytical Study on Ownership Concept in

Islam

Mualimin Mochammad Sahid™ Amar Fettane™ Mohd Faisal Mohamed'
Fakulti Syariah dan Undang-Undang, Universiti Sains Islam Malaysia

ii Department of Science in Engineering, Kulliyah of Engineering, International Islamic University of
Malaysia

* (Corresponding email): mualimin.sahid@usim.edu.my

Coudl jashs

b By 3L ol o B ey 1l e Blis Y sl sl e Eals 1S )
b B ol oy AL sl Ll g S Sl il ca iRt
Gl & Al ey paxg |3 eoladll bladl e JUly Lleds OLLY
Y o Uds s adiis w815 e 2SI DY Jols a8 o slazY)
aad) 3 aSl 2k e sl Al OF anhll ods Jold L W o sdadl U] o3g
PMstals 0 o Lele 2 Loy cleslsly Ly iy Ol D5 o DYl
o B Glas g ool gal aa @ anSl anhll I e Ll gl
bl Gyo 3 Lelisy oanty il e 0ol LS B lelly SOl
S35 5 @ BVl lansly (ke Wbls S5 Gy oozl Tan il
SMales Jar oSl (3 ASU ol OF dnlyll ods w35y ey Bel 3l Ligmo )
Syl O g Lo Bhzsly Al s 008 Y Gt e [ aedlas by s )
D o g o g o s f e el S iy il B2
G A e e abild) Yy aeg all e 2SI Ol p5g deg sl a S L
WSW g5 Sl By Sladl Ol e Tagd DY) oy gz 520l Uil (Ealas

/ gl W (3 T 2ol

293



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Flall (oMalal) cellad S eyl 1deadl NI

" -

EVRV-F
Wy V) agg s o tssall el e Ll S Y LalSay ST 2 2SI 0]
bag sl oy 5,5 Vg Ll 3 ol oY Ll [ Laidy el Ol Lb sl
ol Wiells Ao Bb Ao s 5L 0,5 L;J\/mw\;vms RUE VIV,
O Ly aldas S5 e o Loy Lfliabily Lagéy 5,081 aalsYy callai olaleally
sl i) con Ay i a b e s ¥ caandt sl §al 2SI
s 55 ol 3 el s of o pslald e LS slaell s i LY
JUI Ol 3Ly el Co B8 V) AN e Lk Gol B8 (3 o2y Leds 0L
ddoa T e olean Yl il (3 gl g oozt 173 (oLl Blad) o2
o Yy S (slnn Y 5 Ui Ladess aalaiy el 2857 o Sl L1 Sl

ke o

sl @ I psgds

Bl il G Lls gag codmy o OF oty ¥ ol (3 OLY1 )

Lo Y1 e Jaling cans Oglasiy Lgan Oslan colelar (3 am il aznplad 5T
3l o Sl e B a JaL g el L0 W Zl2 g e g8 (3 e
FIOW" I (3 Leesogn 05 Malall sdny cons

JU s Yl

e ey G5 Lo U e Il & ety cald e S Lo oY1 5 JU
Jle 10y ablsal T oSN LY e ol e JL Gl Lo Ty oY)
1ol b &) O L b Ll ey 2000 13 Lo 13) Vagh 5 V3s JE 5 JSE )

50V YL 09K Y e adly s Vg Al J (3 0 plasl Lo s sy WU o

(Craz) 122: 0 cbous 3ol Gylabl s oyl 3 aSl ¢ £ Lole] ATy s s 5 !

63601117 1999 [31419 (slo s g ol DL 05 it ol o € i ot 2

294



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

ol Ls 0T sl Wallas ol oy dpale e ad 055 OF JoV1 0l zie ap 3y
Al 095 LV daed) Al (3 FLasYI E ol U1 5 05 0f Ll ¥ nine
o Vg sbms amg e a4 iy DL aSUe O S Lo IS 52 Ll JWly 139,20
Je AL a ey Y Loy canad w5 Oy R iy ol ply Bed L e Y] e
DU e s el 0355 59ll 65 2 Jte LA wilany L5 acil Loy ol
Y oLV 0¥y e Ly W Lede (5,2 — oy j9adl — Layslaas OY

Flgmild L I ks

Ju <aL.,..§T L

WY o s S Y el cald g S L Jsisey e 1) JUY i
o by dip? ST e Sl Ul s 0L el i of sl IS slsn
sy oty £ o o2V (e DT adlany el (oS s — T ) OS
ENPERTTIA N s JUinl) OF 8 mn el o I35 o ity L plaes Olsems
G M Leis Jaiill Cadg dsens (3 Ll QLaadl LBy Slexr (3 Y Y/ag ¢Jsadl
Jsiin oo ol Ge Lo gy il (Joid) M a2 |3 el my 52 ily coloda)
s S by o) Syl GG 413 Ul ply ¢ cans <L) Y3

(gl S Gl (3 ks b s LT LBy e ) Ll JW g
a3y . oS gl e Sy g ol Blse ) (3 Ve d a2 Y Lo g ol Lol
oo ade 05 Y e Jle e D] sl 13) il ¢ il (3 glir ol
Yl L ared s ponl) JUI 3 Ll Lty JoST e asgad) 050 5 T L
@@@wmww L ) 05 O el & s il L] Lging ) i
L 05 0f ey 3 ol L (e 055 O

161 : o oSl azdhl (3 i) sy Jlga) ¢ qrge Grvsy o3 D221 o (DY) 3 2SI (o8 foeler] Ay e e 3

£1992 (Ol (o il dagdl s by Yl ai (3 ) Sl (e ol

295



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

a gLasY) ety Sab 52 O Le poil doahy pfhze pby pline ¢ 5T ey
O Lo VI cgelgl OVt o lagabally w¥sadly wllaall e i1 all> 3
ool 3 lally (oW (3 Slacdl e el 52 Y Lot ggh psill e Wiy g 52
el Bl =y e e Gl oW A (3 Y plasYl AL Y Ol
Yo Lol 68 Oleiall an) Sases adll 13] pgild JUI OF 3 il 1in 350 Lo
Oloe B podd) 1o OVZ Ogoian 5gb 0 pLisYl - Lly 511 axedy gLl el
pdel ol Wbt & ST BT o Joe i)l gie oY W Rl Yy e V3 adie e
AW SLoglall Slay deoglly Lbly ad) acke 3 pead) JUI OF GAS) L 1
05ty all 2 08 OF ez ¥ gl b Loy

odn ag Lpatey Sl AL Al i gy S 2T s Say
o Jut S Yy el i Y L o a0 ) JUU sy 2 )
Apdpdd) USSly sy bl G IS el wiliad) jaas Lo gng (Jls>Y)
a2 by Lo GE Yy LE Y cLaV) odgs L Lagdy dalal) g51adly iesloall (L&Yl
el LeahB oag 2LV Ll ) oosle diual) S5 L iy 0B cialdl aclicd)
64 O & oV consly 5T 2 Qo2 o Jem 13] welaad) B L clledly
3y > ladly ol G 0,5 W el (3 b aalall ol ieaa 6 e
o Tl WAy BBl SRl fais 59 ¢ 20 3 YL U i Y L
oo AT 0las ool o 2B 1) V] any 5ot Y B IU OV W 5l o (U
i) melall of 30,0 U el 13 Y] Leny e Y LY oy 83Ty 010
JW oy gl O el sl Loy asd Canay b 12 ol aid () JW ey plam S
Tl wly (pegd) SIST (3 Cpadl Bl o)l b o ) JIgelST o Ly b o
0 piledl ol s Lo gy aS Uy aSUE o2 Lo W) 5 Lol J) dbaall o

43 P ZES DY s;aywlw 4| & skl Ql:aj]a.JV > C‘ﬁ K¥N) 5

43 1o by Yl Al 3 aaled) Sl Bl (e gl a0

296



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

waslas o aily anidlly gl o JUIOT Gl (o a)l S5 s atdng
) Aadell D193V b e s dmidlly JU LT o 388 S w0555 O
QU bad) (3 Sade "ASUY Ol pxews ASHM pogie pu e s Olazey

3SULY iy 5
At clode s BSULY Cayas 1Yol

Loy 34 s ey b1 S S0 S ST g0 G
.Eﬁf}pgﬁ;\j&u\&&J@U&eu&&ﬁ;w\&jwsé@b
EsSII g aSO r Ly Ll olin f 2305 U LT 3y sl 500,
125 e By Sy B g sally SN gy Bl s d JLE L
5 Bl by Sl of G o e Sy s e it b LS s,
3 Log s aSTa 3 Lo Dy s oS 1S 5 5STE wesbly S ¥y SSLY

wéiﬁ$w&ﬁﬁwwyﬁfm9@%§kébﬁgg§;&

LSy bl ety o8 9y ST 2 ) oy Y ) (39 S ) el
JUsy 7 ali Le (51087 J5 0 SUE Lag it 9900 il JLE s o s
My o)k ety ay sz e 5)adlly o i) lsat G O) 1eab T d)
L LSy ) e a3l ey (bt ol [ela] oo el o) S
JLl Ol 35l aalll (3 Ly Sl s 2SN il Ol (3 Jls jelata

9.4.;5 Ol sLale sl -

slgadll wis AL iy Lot

264 ‘P ‘Clz.\ah k= néj!,“ 7
281 oAy 1987/51407 21 o )l ite 55 bl Losaldh (53T iyndll gt o it o) it ®

492@’/105 el Ol olara oyl 2

297



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

u_i.c@a,l»ml\j\uuj\d)mdcﬂv&)ﬁ)ﬁb)’w\&i\uuﬁw
L@.’»}i’g SJ.L; jT ‘1011
) a6 A3 3 el s a5, ga of MOl s Sl Ll
P P U U P P DX U S W
V) el ad Coadl e alo S ad il i 4y e s 8L 0L olazs
14 n . s .
oS R S CU'
Loz Tt § 9 s Gl JU e gl jeseill of el s e (o
uupad\Jg@Jﬁ@ob;wmg@@zajupwwmwmdo\g@
O o pedd) ity asally 09 ST 3l n amis o wla dmg 130 V) sy, 2Ll
ad ol & e Bee b Mo o COlTIB Y] 4 O an OF Yy e 2 L iy
Js5ls oty S end e el Spadl Sls () Oy LaNylls oy WSS
&MQ\SOJZ\A.Q\UW%JM\GLL@&QQ c@dﬂ&@bm'ﬂ
o alelST e Sl atl) andal STy 2laz) O Sl ey L 3 e & o

Lol B B Sl e a0l WL i anily Ogistly piallS dsgdas
15

IS g2 o o e (pgally Sl aclisl e 4] Gy e

ASUL e
of sl e Jotll JLaall LS caisleg ¢ o2 oold Slle ond (ol 2S00 Yol
L gLl gt { e o OSTLe V) 0Ll n 2l 3 AU ks Y L 0LsY)
oy alST e s ae 2 LS anine 4 g o)V i e plad S deiie J o)

342 o 1403 1b il oS5t - ladly ol o 10
TAI5 i 3 cplabl o SISO

178129 cogadl g 302 cions ) oY e 12

241 o1 plall it Jsalh 5,0 daas

43 10 by oY) il 3 daledl Sl (e s a1

43 10 by oY) il & Rl Bl (e 23 ]

298



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

A B " ks ade 1 o g ids @ LoVly Lope Yl e Yy U L S
01wk ISTh agel & o im0 354

Sl e OF of (lgzd) 0ps cpnll wilie e alsh) UL oy cndill A8 2050
Sy S Bl B e Akt Lo (e o alasl e Ladb Balinn Yy pLisY) 3>
doylally gl s slosl il e G (3 sl 3L o 3L YL )
anidly 28 2o lly (il

sV & Idaze o DSy (ol Colad eSSl ay (ol AL 16
ek 3 Cadly Leailis

Slebodl o telad colSTLe o 2153 £ et Ol ay calall ZSULY L)
Oyl Sl asly 3, lly JLEVST sy dela LT Loy dl Lgte 05S 2)
) ) Sler e w555l LY (35 Ll (3 Jron 2aledl 2SSl Wyl 3]

OF Lo olsn e dal j30 (63 Cnme o o Glan Lo 8y el LSUL : Ll
LehoSTh s ol ) e LTy DLy els

o)l 3 wla e aladl G gag "pLall'y ey Lo oay cdailadt ASUL s Lusta
1 Speli s el 3 aoladl dadl e
aﬂ\ww%ﬁ@m“gwu)&%u@jmwm\ gl
Leo-Lad 25312 cnall b 0S5 O ol AU OF 1L of L aeg ad) Baidl oon Legd
Ardiey 43

O) (8T Ly ammite 3 of Wadmy 5 20 013 (3 e Lo oag (i) ST s Laats
o) 095 ariral) L 055 o (Lganiie Oy Cnall g UL

.2082 Z(J) Gl cﬁ}xj\ S (A & L‘SJB‘-.}S‘ olg) 16

'112;1’ L(‘L’J' d@iﬂi J;‘-JJJ ;\EJ)H dzla..a» 17
2150 +1983/51403 25 @l )l fnse (¢3Y1 (3 el k5 o)l s aal s (Judt 1B

299



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Lald) A SUL
Ww\w@%wmj;w\ujwwubww\
1) L Lad A5l o) ab 055 O Ll U O 1L of L2y, 2l Boidl aoar
Lad . o)Ladl Lea § amize o OLSTLe V) 0LVl on gl (3 S L Yy i
Ay STl B LS dnkie ) 5 (2,1 St e LS drbte ) ]
A B " ks ade 1 o g ids @ LoVly Lo YU e Yy U L S
el patbas 1S oddy 7 ik ISTG ogel & gl Lgagmd o L1 0] 3584
B Lgadling ool (3 2o OF J EUW OF a4 diziyy 3l ag > (1) L
aln g AL Y (g Aoy tll Do) (e Lady Blrly aw (o Beg 2l )
e b glas¥l g JLall Of ol aeitlly cpall 2SI g (2) . adelsdy B2
DAl Lo oyl Jag OULeps Loz 23 S5 L Lo g lis W oy n 4y U skl
e oy o el (g b Ladls 055 S s OF (6F 0leV1 1S algs (3)
s V) S s ez Vs Oy Olagly il L Y sl e cadlgsl Lt
B e orn Cran o (U ol 13 23000 0p e L) sl o Ayl sl
LealsT 13) Lgmagiy Yy Cpadl Oloniay L S W 3llas pue (4) Ladly sl
g et Ly SLusY) 055G Y GV Y] dimiey Y 0Ll OY Corge i so
6 ade et OV Ste ade e lSLlae OT0) ke dighe w857 e aode Y

Zo.oﬂ.é s oYﬂj 4JLA L} g.}f,a;:j\ e

Lol S Ol
M&xs:@‘wﬂmé}:ﬁw;&g&auys,ugumog
058U ity 3> e Aty 03Le ) Lmin ani Sl 55,8 ST Ms ol e Lol
15 3L JoF 0ol pens @ Bl Gl el pDLa) sl 55 2 V) el

.2082 2(.% Cgd ct}x.si OUS (aseen & &,5)5'-?-“ olgy 19

45 1o by V) At 3 daledl Sl Bl (e 3 anf

300



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

9 e BB B L el gl ol (8 L e Bl ol 2
Sliall 3y aiky Syd S Janll Ol U] asbitiy a8 3L A aa Bl
g L o8 3 Bl el Slad) By 3k ST ol g 25V
sk b a2l Ol e
Al Sl A gl lu¥

oy e g il da ¢ ALY Wl L8 s 3 oY1 0
a gLVl opld sy a0 plisVlg odsl e ol o il joliansl 8Me o)l
Miag el e Tl G i e 3lyy . oladl plysl B a3 adly
AT e LSl e i 435 (L e oSl (3 LSl e 28 S
P ding)l S ol Ol L aSs O L ases Calz OF o s ey 3y
Aniddly () Yly ASLd 2BU sgaally (L 5L
Al udl ag o 2L Bl

OB bVl i N2 (S5 0Tty Ladrgd Sl iie (o g2
b Sl U 5T ) et e B ey el GRS 5 358 0S5 S
) o Ll LT aeinlly () A cgral) el ) U el e
g =Y Hele s ade Sl s U 0l 16y () 2y ) e 4l AL
U8 0S5 dg Aeall LSl 380 slo 131 cilall s Jlieg L ade Jsndd S Lo
el s 3 2l ey aSle SO Ll 5LAb L asY S sl

2N 3 A Al il L o oy iU Jlse Sanz o Ll 5y
Ly ¢l 2]l jf JLH 3 ews gé'“ JIESCA U P VJ. L ol raipe CamJ
2o bl g oslally ol B ey Y 32 e

anoto o IS0 o 1y ¢ ndll V) ion ¥ lab e i ] BLSYL
e sl (rad L Opaly caddly (@SNl AN AT S0 oy aile

27 : o el M) pST i) e 21

301



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

O_M:sﬁzqmmof%gobu&uwampwicwdu&
Dl el (1) 1o ool an)l ot L e Sy by i 4L
e (4) =LY cLaY 5l (3) 5esly Oslall e sdanVI (2)
el el

Yy Y o s glan Yy T LSe Y @ 231 ag lll o Y1 a s
o) Lo ls g Las¥l o 2l Ol o oo £l oy 0 odmg U s ki
Y& 2oV ety Ol e S e o L g of Lede anddd of 041 e
oy P i s il 3 s amilin el U1 Ol Legrtd Blye L ainy
2r oy gl e s L iy OST13) SISy (Bl s Y aSELL 5 VG (U3
el bg s e a V) o ol dlad)l (WY UG W adsn ) 2,317 sl
Oy sl YU LS ez B S8 ol 0 Y asle 2,31 005 Y of t ol
A=Y s Y Blas poa Y O el 513 cOlS 55 (Ol el o am s 2 N1 0555
Le les OB clld) oY = 200 alen Yy ol mime e ST gy 3 LeSha O
adl ond LaSTalaY) 0315 el YU LSk OF Y 52 g Blge S5 LAl oY 5
e oy el B Paies of

oo el 3 ik
s sl o W Al i gLisd of 2ol adklo Lhary 2,0 el
by doddl aalsly ol (s 065 Lagls (Wb oLl af v Wlgo OLS 0L

B4 o oY) @ ) a (Jad) o) s dar 48 1o by Yl aB (3 el Sl (e b AT P

(= C}a i kil g .75 J/SC 21379 4L c_}jd\ SR sl) s 4(')\ z)l; C}:» (M’ J«» LQ;M\ J:—‘L‘“l O e 23
50 : 0 )by Oyl aidl 3 asla) ol

sda (3 oladl LY s e 500 f s G s, 0f 1808 .50 1 o cat oy oS il & Rl Sl (e g3 AT P
(AL o) pdeg ¢ Aol M) G Led pls (Ol sled ey el o e kg ) ) Gy il adad) ols b
o Sl E Ol el s 3 03y (W) L) el s L 2t el eda i) Lol Lalady Regedl) Sliwall s Landy Solually
o G b Bl ol RN G U Ll e 5,0l ol am dy OLl e @ 2 of 58" ol slmly folad) OF STUL )
(S &gl 031 V) s Cad) Y o il Bl Wy 595 Olang olos o Lesb L 2l O s Syl

302



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

A5 L L W Leosn Lasl] 05 L) oLl 5oy ade Wlse (3 Condl OIS0
odn ~Soly Ly L2 050 gl Len i slid ) OIS0 205 35 o 2
Ll o Ledde oLl 0550 Laglm o oLl sliais o 31 cstSTI3) Ll s il )

2 U5 JSLs Ly Uy g

368015 O3l e eSan¥l

O el Jls dl 32 (2 Y1 GbL 3 s L sa Odally cOdee ai O30l
s Logn pSL LMy S w58l ikl CaJS UL of Laadls L
Cadest a3y WY 3 ol aald) 3 0T el JIsed1 e 2 Y b (3 oseasls
rodsd e Oslall e MYl (S 3 sl

(Al conddly (gl e Leelsl apes 0alall oF 2SIW ) 1Y)
Shle Vs clade sty oo e LS D6 il Il e x Y Lapsy ol
o o2 b o o ad V) Ly 2 gl W 0555 2, Y1 ASU s
JUe sulas o572l 5F 5130 Leakeiy 0F g (gl aloval lg Leazey OF db L amliall
dais L oY) of tlge sl anSOW Jansly (a3 (3 asdall () 13 blse
Lebl (3 Lo iy ) 05Lall e Led U aiais Vg el of el sl Lnallay plisl
Lyl s o r@.é-\..al VT ﬁjﬁ 9 s Ve Creddt Elle e Oslal) s
Jlsleds pseall o LéYs gl b S5 05 W) 8 Ladg a5 0sLal) O
20 ehle Loy dlit o IS0 1eys oY1 L) ol iy JLidly dslond)

& oy Of aslyl aaedt Odall OF ] alilkly amiladly aiudl Cond @ 3Ll
e O &gl aSle o) (3 dmg Oy ¢ el U0 S 017 jasez) a5t o)
ot oS S 13) 2,0y clgra lesar 450 2, b 0slall 0Y cadsl
(2N Ll Y ol IS OSTaSEle et Lo )1 (3 g 13] Ll L Lgslo]

.52-50 P 23T} g;«)/\.«}“ aa4)) 3 Qala) C)\gj‘a.‘ﬂ > C)s KUN) 25

485/1 ‘ij.m sl c\;:_}»uﬂ\ 26

303



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Flan 3 rad (280 L5 Wy 0 Bsige o)1 (3 s 0y e DVl el
N SN o e Y Lt e i) my Yy 3
o oy b pag (DY) S 5Sl e Oles Slgs S (S Uy
e 4 odry Lo gy ¢ Jalb 1Sl oSyl jegb s s T e Jus e
s Ll aalell Qa1 n g ¥ a1 580l 2Pl s s &l e Jus
By ol 4l oy OB cabyes 2billl (S A L caSloy O e e L oo
055 wle B 15 s el oS LT il e Gual a0l o) ol
Pells 3 O e — i3t e o)W IS da bl 3Ll el i) a2

il el B

(ladt) Sy L ;s U sV sl S Ol ey
LSl s Bl 3o 5LV 0l ST 0L

3% aule dnite JUAI (3 Ogunlly L8V Sl olis OF s sladl il s 3y
) aW @ s W ey e A Lo s ) Jod) (s plisY) L L
co3£9 s) (3 Lgmdgr Loy Ty oLl odin e I ases disi 130y "Ll SISl
Slaw¥YU Lo ais cyy\ CLw NIEgIP N ad ops -y > Yy L Qj.iré
15) &5l aaSomd T 65 pm o g pslad) 5 SIS Ly Loj2 Lols IS wde
fy Lol Bheasle o)1 (3 e o (glwally LA a=Y 3S0e (e o)1 3 s
Floe 3 0 By adim ok 4 of Y Laliag batel o Y1 ol S
S NP ‘}JL bb‘g\ oda J)f? Y) LB.’L«AJ\ Cogdld . u.a:..aﬁ- s o e u,eL.U
OV a> I Y colS Oly aadl sl (3 Lol by sotmd cdnall Ly Loj) g ae
= @ SVl el b Loy 0l Mg ¢ ISy SleecIS 0L als Lsloabl 1350

238/3 4&\ e Cﬂ‘ 63/3 n\-).i-\.g\.c Cﬂ‘ bl co.g.kg\;« Jg\ 77/6 Lg.l.@l\ Cf; t},&\ néj};j’ 2
52 by o) A (3 el B e bt P

5310 by oY) Al @ daledl ol Bl (e 3 anf P

304



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Sl (I T 5 b o T15 L sl " s g 0T A6 Landly 0T 3 Anall
g Mealaols wall 130" 14l JUy Y & LS s e arals L
sl g&; I s Aol Ao 2L UL dl Jgany b e ds 1 JU6 et LT OF i)
Sdo L :vujwmwmd)wdw?g;cmww@&jruﬂ
(S ade dl el & ST bl LSS s Loy (JSS alde A ol o STG Sl
2 (sl oly) S 65D <553b bl i UISS oo Ly

L i i33p 2l odsly i) e el 2L Ol ) ol 50 aaly
U3 el of SULA G ol of (Ul ISIL anlasel of clsdl (3 ol
oMz Vb aSlag OF (3 51 0Ll S5 el e Y (sl LM L et Olgomg
e SaaVU e ¥ 6 b s Y] ooy 4l

Aol ABLYY 5 giall
ekt panlal) 30kl LY Legiy LassTly bl 2SI Gl e ool L jney
roglly dally idly (aud) il B okl sday L8l plly AU ol
gLsYl ot o lsad) omg cilogiald Jlga¥l 3 Y ol s 0S5 Yy 23 8y
Ji e U Lagry oV o Bl 5T ) pases e LaaSe w4y Jins (s

Al radd ) U e eI

Sy g &SNS

by s Il Baim ol lgal o ad OLS Lad aBse |2 Clel) £ O s
S OT AN (3 Sl A e 16 (e bl 0 G5y fgper sl ondl s nyg

457 sl 5,0

2 a7 sl 3y 0!

2

1379 433}:&\ BIERMGTIY ‘\;\.J L ol Ao :&.E; .é)\?’r_:.” e C}& éjuV c.u L \:}c o A c@MV 3
14,0112,

55 1 4o by oY) il 3 Rl Bl (e el P

305



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

sLedlly SV o) 85 & sl Jusll B il 8 Lo sl 550 LT
:éw iy PHoglt bad K 51 45 45 & 0595 o) 5 B Lo
u,uéuuw ) 33 ';w;uuww}z;gbﬁfw;fﬂgwm;iwﬁ)

< Z.

5 w/&m\uéi;%\jl@yy’%w\\@bobbugd)

thil\ o ond o e il LSO Lt s (Sl 136 201 o)

azhy Jo Y el G2y Sl OF 5 5 gyl Slsll e e A S i

Vs Lo o (3 el £ V5 e SO ol of OF ol o) & OLSy e (355 1318

oplasl ol e cadye ) 4S5 Lo ylall oty Vaiia of JUI s OIS lis JLo 0

Bl Jlo VL Sl 056 Yy s ) S M s & et VI e dids

o Onad) gl abng ol ed s ane 8 L V] 000 Yy 4 aele 5>
Tl MY b g e SU) ks ¢ S g (3 bl Ly el

dadidl g 4SS
o o ke U L iitn o T oy 5f STl Uil S o anisd
Jom 16w Al oy s ol olyy Lo it s Wy Ll ol oy 03
oy 39adl s B iy § e S8 At ey e el Lo A s
UL G (3 ,Land Sl 0B ol il ek 13) S0y 20" dnis YU G L)

7 ad sl 55 2

1311 a0 coloddi e

BLA (3 WY1 e oy 68 Y1 ] a0 LSS ] aiasy Loall (3 OLY) ks g Jalgall e wf re Y1 a5 (S 0
o &3 Jom 3 J s o Oyt g3y Al lelb (3 Loy b LA (33075 (0 s gt L OF 8,0, 0Ly 0V
A 05y e Lelos 4ty A | e by A b SUS By anle e a B ey o3Vl ade L Uy oo e Y
(49-48 ;o Y 3 ol e (Jagdl ol ) aa o)

59 1o by o) i) (3 alal) Sl Bl (g 5 anf Y

2061 (,_0) Gl LC “ uwzw é é)u..,ii obj g:,..‘:.AJ-‘ 38

306



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

e Bai2)l baiSy L ol (S4 aSh sl ol e 115 L ol
¢ il wSlas i sl Loy ol Opd dn aaisdl e Sl L LY
U8 i) Ssng QLA e o5 k2l el de S Aaisll Cdb sy ¢ lyd

3 4 gsandl i) oSUt

is g palt e ASUY Ol

2 ey (Aal) JU ST Ay Wadig, O jasezll o2 Y Slead s
Hladl aelss 3Ly Ling copaldl Bl Yy ladly (Bl o Lok Lo Lgze 4
25y AL dels Bl odos 33)lae 88 Lan an aiy DLl leall L
LS Blaly DL ey AU G eV ALy opdll 25y Gam e pam
Ny bl Lk el ods Jod B gl oda 87

ge gl asiall amt b Log sl 3 a2 S Blagdl ods 500 e
odos @, b AR Plagll e Lapdy o lall alas e )l bl el LSl
mkedl 18 Ty el ALt 25 L

3 aolyl ol dayy Jup OF Jo (o4 alb csiall jan s 4 s g2y
g b Moy g U Sloglably plasVly (sl : oo Wl Sl 4 255 Lo o]
Jor Vs 5y el ity el t oMLl ST ey codaladl oSyl il (3 s
(A e QU (Balall ol ) ol oneliy il 1S Leg ol s olds
ale Lo gy all e aald sgdally 2l ol n SUS e Lo prely ¢ Lol
g ane 2l

kg ¢ cadl eog ity e Jn calll e fogin sn Lo el g
PR CES U PRSI PR WS R IR OIS R PR R S PRESURRETR LY
Gy 15 (3 a2 Yy lgre Buld ga padl ol @ Wle ixlly ppdly b

39 1o el SYalell (s gl (it Y

307



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Sl e s b T e 2 —leoe o W am Lo s U — a1 e
Wlrazl bladly 5l 925 4 3 mazdt) S e 0 b UL 3y ISV e ol >
AU S Lo g el — 2l Ol (g . oLt LM ly il jLasly
s o an Lo e (gl U1 e 39 ade ey Y Ly ol 25,0 )
Jlaly Sy b e A ade (sylay U s oy L Lagd o] adblal L) o ol )
AL e O Ul bl Ly J3g

o oy ALy A e i sy e g sa b Ll a5kl oy
sy Bl G glilly SLaad) ) cssll Aty Al e L W ssdall odn 04
yjcwg\ygwguuu\@gcfﬁjw\y@ rasliel oo i
V3 U O 3]l sy U @dl e g WU (3 el U W o
Bladly 1y 3L wy tLal Lo 5 o) @ Wby ondd) S Jramd (mxs
cdm‘j oeli2l S

r e Bl AT o oy Y e gie n Lo dgdall g
Gl ol Ll i Wb gl odgs . ol mary contl) maty () g cpnad)
o5y ST Bl o el S ) 85l Y

&) rasliol g ¢ plBlailly Jaa)l e DB Cod s gre on Lo giall e
o ey o ARG Y]y (S e al) e b W aie g8 el oIS dey
odp M adn A padd gy el el ey ik o 2t T e
Jor Y Lesmy el e (8 5 — Sladlly Sl iy g — DLl 2n
By ly (b fxe Ay (g ¢y pall ) 3 Aelan of dhy SO L W) ddias
Hilegms £l el anlly Ll (Gl wlady 5y

Ll A S

(Srax) 59-53 1 o by Yl aidl 3 alel) DUl (e 5 a1

Loy Loy 67 10 catyby oY) aidll 3 aalel) il (e g3 il ¥

308



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

) e S O] (6 g anmiin (3 o Loty e 0l 013 3 e Lo o
Miag cinitll 093 cpall UL Gl 055 0F 1931 g ol cplil 2300 aasld) .Sl
S sgnpill O (oW O o sl Y dlogary a3l S gl 6l g o
Voo o JleeY laomss parl a3y LoVl O8I clds 0S8 ol glisV) ga
Sl lsb jasetd ad aSle (e daise U cos OF 1 W) oyl 3 V) et
o il Jlsb 2ail) o ogally cadd) 05 a8yl Ul Jand orpg & Lagleo sul
oty szl 05 (pLasVl ad —oshl () coall s 25000 oy aau 2 5l
36 5T e Lgmisg oy paset) an)h jases oy of ity F s
LSl 2l o coll g claimg el WSO i 2,90 o sl oL
U pn g gd) by aadidl U el ehes gy a3l e LASIS) cladomg anineld
S o Vg ady Y plisWl & e ) UL OF Lgin ailias wo)f a3l
sy pad el 3 el o et Y Ol GG Oly Gl O ol 2w ops
@le 13 el EUL Oy (LgSIW aaiil) o Lealsl 13) ol @le O cimasd) S
Leaks 5,20 (o1 ally amad) cligwY wapdUl cnall las Oly cayy b ) cnnd) codis!
B il Al Je 055

Jos T S0 s atlas o M laiy i) GJL b W1 g5 U
e el OSTLT ade 2yl o Loy 2l (s ity Oy Lol 2ln) i)
13 el ez dmidl Gl OF tlgrng e Lowlosl zis 30l i Eo 5,
il Sl s Lnilooy ool wliss Oy o e o i Y Lele s
sda o -l gl s (3 ASU ity Aoy BLEVIST pse gy LSl 13 g
o sally 2510 5Ly of (Ls izl all I9a ol (330 501 clgal 1 o2y el
Aiid) e plasYl g e dly o (ldedl 2do

65 : o by o) 4idl) (3 aalell ol bl (e 25t B
65 P 23T} &3/\.«}“ aa4)) 3 Qala) C)\gj‘a.‘ﬂ > C)s KUN) 43

pPEEA CLA:J‘}’\ o~ )7 4

309



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

L3 AU ol

sl O gl Ll 8,Lely (Bl Yly choslly (il 1 oag dnyl L]
W OF e Wilas) die a5 0) Jleae VU ol JDana VL o) Cadell wizy O o ale
a1 e o OIS 21 o g Lagao dly e a5 Ol el (ST iy O
etz alaticy plas¥l b o gl oo els e SAlb o ISV e aigs
O el jais” Gl Lo O sLghdl) a3 e 5y iy L CBsBgll e ainill
Nl Ly iy lall s e 8 Bl Ly bty Jaall ails a3 el iyl
ol Lgidy posy llas ol Baglas 5 55 0Ll o ns Aniik Jasd o O
&> Lemmine 093 Lgxdy SV el e B B b Gl dmiie ) cogll Gad 5T
Ol o e Anitt jasnd nop O 1By .4 e Lgsniieg o) a5 ol
d poshl o WU ods i sl 230 lhe iy O e dolyd Raglan e S
0Lt S U S iy 2550 aniil) 905 antagy 3l 2l plisV) aniill

OF g 3yl 3die I 328l ol dmine Sl > leudl O 3Ly Wil
3 s> g cpes alie LeSuy OF b LS s 2 lewd OB Lopiuy acniyy anisdl 3yt
S o) s O rliacall oty et Y 1o ane 7 e e OS] Ll L)
486 o aity Ledstams O ot () 351 sl aniidl OV La i

ol el i S OV el e el Ob g 5Lyl Ll

ol (U ISS ccnssdl 5 OLeW & (pge sy (om Olegs hibodly

OV g oF e ¥ T Y] aieal) LSJL OLS 0l painal) OF V) dsr b o

1) 5,LeY) Of 0o alldly aladl LI # il v iy 5y

81-80 : o aalall ¢yl Sall 1y el dy sy 2SN et 3,5 of P

38 10 21396 sl AT ¥l n,ell (3 Aol 2SI hall sl e W e *0

192 o 1198451404 (15 &SI iy (alasH) U obs ¥

o ke s o 811720 0 1407 b il S s tog . SIW apl) ol aib 3 3S00 ks y Cig o b A0 *E
321 o s sl fdb asllall Sl dle togn gkl o5 .3@ A

310



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Yo (Lgde u‘j—‘d‘ bfdll&y M\ Ols c\;L&j L4 @ k:a-«w-:jj ce\..w.l.s
Yoo Ul s el

ASULY 548

ad ol gy S plis) (3 CUI 32 el AU 3 e o3y 0]
3508 g 5l ann 0B Uy 358y 390 S [ SR 4l dmy il Jlpb
il 4l £53s Caadly Jlaxsa¥l 2585 &S O]

L ag s adlally S Ol Olowl 53 S O pgdald s

iz Y JW 0L s ey cad) SN iz Y Ol sl Ogds aily dguds OLLSY)
Qo 8 OF s ) Loy glackly  pdlly cily cmaslly (LIS R0 Lol
redsiy A3 ek e why adde o Je ) iy a2 JUI LT e 0
Lo sa Jlsad) SLE o dailly Cudl OSTUy ey Lol JLIG ol e i o S
ezt aazy Jlaazw ¥l pSLaY) B s Il o s plisVly WeleoY Wilgp o0 4iid
e sl ity wasdly A s 300 ) W) 3

U e Badla ) g, 2d) OY 23y JIsed) (3 G padlly plisV) Ol
b Y Led Lein Y Ll Vs Loneias Y el (3 2 paadlly eLis¥) OLn] )
U coes s plas¥l ot e Jlga¥l Il 3 o 31 o dmy2dly axd 5 Yy
3 sVl 3y . zidly Sy ) o I Lo gy Jldasl 340 s els OF )
s L 8k Y5 at ) G50k A 3;4 35} LA & sk Bl
GRS (RN A R 3 Jshy & {22 Gl
bzl OV (BEY & oy 05 oLy of J& JU ol sl % Ui U5
Ly anihs) folass 5 (gl Jghdll bt O Jssty U oo ) (5252

237/5 (b s o 3711 cos S s 1ogm codell iy o o e waal) silnadt ¥
64 ¢ o oty oD aidl) (3 Ralell ol ) (e 25t
29 4T (ol 3y5 O

67 a7 OB 55w 2

311



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Al G5 By csliandly Amb LA sk 3 s SR O g Sl x4
5o e e Lt Goal B8 SR o G351 50 ds o o oter Lo paidl
el e o e o) 3 08 Yl e 2l 2 nu BEEG J3d e
b 4025 (3 e 31 UsLi)s Yaosly Ylontos adlgal (3 3 adll st ¥ (s
s patly e SV (3 4oy ol sy G5 bl O padl e amnias il
>4 .L;f'-f oV 3 el e axe
gt S OY Wiy L Lehlans e pies snd SN el )52
dlosr U Jiaws O (lgllaws pusy deg il 3,16 Lzt o JIsad) Gl
ol pallas ey gy 2 o)l pdaly el 38 ) ULy Al 8
Lol o) adlesd) Y1 3l 8,50y ¢ Jodll o bl 1 dlsadl el 59,0 s
gLasYl ool (3 Wdlaca) 093 (o) Y1 Lbaas sy BLSH Bz by el sliels aal
b=
Ol W I asl a5yl OF elldy L pall o Jlasza¥I (3 055G Y 0L
isled) dmlizs OV (axb iy YU Jleana¥ s 13 a0y clonin) 3> 4 Lag
0122 o Vg e V' 16 ol e 1 o Js s el dobae e nis
8y Lehis Cory o glend) Wil comait G o) Sl Rl e JU
Lo Mly ool s Lo a8 o pIa) iS5y L Lgiamg Lgl i
JoV s e ol Jlsal Sla Sy oY) oo s LW o¥alald Lalud
ilae U3 1) coes 1) s 59,2l Al (3 EU3y (G e o 2 SN Joi
YU ol e 3 s (23 52y olall jos e gy B)lally bl sLails s
st e amaly =Y s GIW e LTI T clgny SUW T 13 S0 655 504

16 T oYl 59w >
143-142 o Sl aidh 3 a8 Lylss (LS s Obas >

1234 15, s i ol wlbgs 3 Sl s ol 55

312



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

A e 18 gl asen Sat13] ol cais Sl D gl a 5ot AU ods i

e

o JolSCag JolS ol sl 25 Y1 O Ll ol Vs e el
B 08 Y o plladl s BLSY) LA (kS (romw S ade WU ENlas
Sl 81 kb Slady Ol 3 88 Mot Em 0T oV Lo Led Blazely 2
eVl Gl 3 Rl ey mexe 873 solaB) Lledl e s JUI Ol dlede
ool sl ¥ s Uids Lo adad calyr DS 0 S §oose LY Jols ais
b ¢ DY) il 3 S bl AU ¢ g Ol O Uy L agdde JT stan Yy 1M
26 a5l — Lldy Leailas (el deiys I o a8 Js ool
iy jete Blog Bols (aily 36 L Flsl 2SN OF B3 e (el L —aeg 2l
sl 138y (Leaslasy sbd aald) 2.5 L

et o A s b el S i sl J2T oy o s
Sl AL 5 gal) LM Bl e degal) S oLl JYs e U3y ¢ )
JS g aegadl e aSU Clal e Sl (B 5T il gy aaidly (Yl
oo a3 ) sy sl e Loy collally cplakly ¢ 2l ) gl ol
2 Mulae o S5 UL Ly Ul cglall ey il ey 8 L @ psd
o

ceblae @ U e el Al @Ml 3 aesdl SOl e dbild) Y,
U s bl e T8 pMaY) iy i Ml 52 ey Lo ERPYERN PR PR
g pdeg gy S jletzal 89,0 (JIsa) (3 padlly plisV) Ole| 135301 oda po
g5 e oS! B aalad) Llall i Yy ) Loy 2SI Jlestal piey cleklans
/ Slall Flas 33 3 AV Ul O 1y 5yl Al 3 T 2ol 2SI

313



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

el by sl 16

e o A A s o e o) o) B (S9l fged s
21398 (1L jsns and (o3

Felg aelbll Sl ety dnghll (ulgdl) | BUAN AT et i ol

b> misdly

sl A 13 G BB s (g (A1 (gl uaT o de o
Lo g A Sl

[21419 (sl s 1oapn ol oL ,(.j§,4 ool e alate ol
»1999

81-80 : o 3ol call Sl 1> (ot dypdaig &SI (ot (3,85 o]

oAl Ragd s gty ¥l aldl § Ll okl (s S5 aa
21992 ol (g

2L Wl dewse @ @ et Bl oa ) we aal s (Jud
21:«+1983/21403

1988 ol a8t w2 L S Gl e o)

21403 (dL aladl S s 1oy . gladly ola¥) | by

) ole o Bty By J1 B (el ) (e oy et (31552
21994 L Jis ypadl (Db

O e I S P EOV SNV RS PN

21396 w55 A dag,idt § Lol LS (el ) e Wl e
38 : -

21984/21404 (1L &SU g (3LSHI Ul Obas

N L e @ - RN - I EN P U P P
21379 el s 1oy (U ae

314



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

S s g 3903 Gl e b 35l 08 L) a2 ((3LT
21415 2L .l

Lo @l Ll s @il @ ASUN (£ fele) aaly ol s

S sty SO gl Joal add 3 QLN At o s (b,
21407 1b .l

Wl )l dungs a5 el el (LT el Csie oy de ) a2
21987/21407 2Ly

AL (A SR sl ls al b E gl mpd ) o (plaal) felet] oy das
+1960/»1379

bos e e 15 (g S s ( Bgwdd) bl ( Sewd) B et

il ey S el e ) e it el I ) e ol (el
21988/21408 (1L s 13,0l L b s

ANt L s d5e 1 LA b faeB) (D05 1 (B sl
+1996/21417 (1%

315



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

SO i) Bl 5 polnn gl LLuad
Ad gl 8 )t 8ol Bl oS

Jsslinl cOglls o) dasls

o) 39,

Eodl jasls

@ 1S g> aBgll ) Wy ¢ DY (alasYl pladl 3 Al bl wal aT CaBgll ey
iovally ) e dsle V) Ol (laag 20l Sleasstl W)y Agll o 1S s oS
sl el A plezaVl 15 w1550 4l )y Ay LAl 2y Rslex Y1 R g
bl AU sl s (3 anlely avgk Sl3y a3l gl aal dsl Ui CiBgl (SCiay
@il gl dalell §olall dgddl Llad)l am disJ) @) ods 23L5 A5LENIe 4
sde Jo sl dadis (3 Gl 81 oSS a1y S8 Al e ST e 35l
o B il fooldl Ol oS> il gl aiiy) JSCall adlad) agad L)
S STy 2,35 Jso W) aSle Ll Sl oy oy iy ol Lo SSCall ods jlasl
JUL Cradly weds Ol o LU w3 BS0 l Glis GB) e g ly sl
oy P s ol Byl eda 23l U3 pe 1) abps) S of Ll 03] Ogs el
ol e Byl ol F Bl odd ) sgudl ey Sl Leaddl ae Rl LeaS
dolh ae il oLl Al sty BLAL Gy ol alea¥l LY de il [ty dgad)
Al ol 2y &bl Sl 3 g ool Aoyl Lol

Aelzad) Gpardl (BBl el ccdsl) gl suad) Lyl il LSl

dadall

L;Lw\ rL«:A‘)I\ oo S Al Vg sl dvd) (3 0j939 (gpd) 8L (L«:\AY\ | 550 305
ipelorr¥) agsd) jlazn) (oalal @MJ\ el Gl U 513NNy ol el dslaildl dedl 2l

316



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

ol e Ty 3sil) By o) (guid) Uidsll dayy aalind) ollezmaYly ) dhdo olleinaly
o Ly WU 5l daw 35S0l axly asg b Tl pleaaWU 5pudl 2800 LY
oS &) s 8al CGale il Bl jeo wal ey apdl g delem ) aLall
e sy (il JU e (Jglaal) Al aed) Bglace dlas wlales o 36" WL Ly
S Y G aslan Y 3l JISal e IS g 8Kl i LG aze ol
151 oS ol 41 eJaal) oS il ) 2l aidl Sl Gud sl 0
Balal) 33l kel pllad Jois OF (S0 ) Beliedd asdl) (3 0j93 iy (il (il 5had)
2 amd) 1) sl

U AW 5l aews (3 Wl 31 i)l HSKa LY Slse ) am 155 @)y A3y
P 3lei¥ly SV (35S0 gl e SIS dislaan Vg doLasV) pasd) mylia sl
a3yl pasns ) sacls) 3 Sl Ll o) e e BBl £t day Sl b (B
DByl G ) Gy i 3 Ul £artl 555 psiy g g el 21 Jlge¥) madk (sl
Shadly (L)) Ldle 3 DY) Jisadl 3 w2l g l) adgal) 2621 e Ogladly L300
Pl slasy Lo oSN o plisunl oz Bdly S0 o) S e Bl DY
A2l L i @) (QL3) Bt pdg e g ode ey pLEVl 2l A A,
Slyoly 3ol o Sl 281 )50 3 Sbled Sl aa p B3line V) 2 Gamy . Cpabined)

http:/irep.iium.edu.my/48004/ ool J12 Lsf (3 Lendls 2450l 8ol ezt (L) palyl da, ol !

2011 by ol Sy Joaldl maly bisf I35 e BsliasVl Beidll 3 Lajgay &l oSl enlyl Ao | ool

2 e

3Kasric Noor  Suhaidas Waqf and  sukuk: addressing the humanitarian funding  gap.
GAP http://giem.kantakji.com/article/details/ID/918#.Wbn57LIjHIX.

4 Husain Benyounis, (2018) Smart Waqf Engineering the Awqaf Industry World 1%t Awqaf Sukuk. 6 global waqf
conference 19 — 22 November 2018 — Bangkok, Thailand https://gwc2018.mediu.edu.my/full-paper/

317



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462

http://dsl.usim.edu.my

»U}Qm J@j\ &j}&w ‘;3 :\?j\ﬂ.‘ Z\,,ﬂéjj\ .ﬂ,g..aj\ 653/:

1. lssue Temporary & Permanent Cash Wagf Sukok

3 Procesdsand '
i Declarabion of Trust TRUSTEE |[ 2 Proceads
AwgafNZ ot :
A Sukiholders
i Jl ('55UEI') : memelpy  (3ctiNg ON Be2IT O . >
7. Qard (Temparary Waal) Sukitholders) Qard(Temporary Waaf) 4Ll il
Rapaymant UslimIoicer Repayment |
BRI o Qo chr e
['Y & r Y 10. Guarantes
SVART WAQF | | BENEFICIARIES
4 Releass , R [ e [
o | 7 Remay Sl i i sl || GUARANTORS
weanio | 9% . | (Humankarien, lnchude Awodl | | S bbb
purchase Fasan 8. Qubdniand® | resewchforomotionand | | ;
Earm ohar 5ugp[": f Guarantors' Chartable i : X
nm!;nfil I: ';""l‘r'dalm'\ . :
v - ; 11, Takaful '
- FEEENEERERAE 1. Tekaf | coverage Earm coverage :
Public Trust ’ : (Cardrepayment) 3

Ll LY NZ

NZ {Farm|

I‘IIIIIIIII'III.’IIIII

TAKAFUL

Fllllllllllllllll"

5. Purchage Farm

2017 g oy cnem bl

il a5y SSall ol Wdjes Sl Ante psiin il pull 3 mose 9n LS
Bl Jlga¥l S5 plasiznl Aewwsll poiieg LU o) ooVl glie -l 8,SCal) alad gl
BSal sl dhas antiy 313Vl bl o pdiinndd 11 Lemyy sgm iy £l sLasl
RERSVtoN W N COP I TIPP DRIV - 5 PSEL IOV | R WS WS VPR P I W N
SH alig a8 SISy ISl e o8 oYl 2 ab e Byleza Y] iyl 8,801
2 1A Gl G 3 Jgdly ) plasealy SIS S 2,201 BLAI a2
NOUL

Ol bt S e aigl) DSl ol e asds Sy

3 Brunei Darussalam Islamic Investments Summer2-3 august indera Samudra grand hall the empire hotel and
country club. https://cibfmbrunei.com/wp-content/uploads/2017/05/Smart-WAQF-BIIS-August-2017-v3.pptx

By gkl Slwsly foaldl gty fisf NS e 3LaBY) Besdl G Waygsg gl Sl (ol dat (Wl
80

318



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

i osllall AL 058G 05 Sleed gl oy al) i L) 2l gl Al S50 aad -1
S V5 Ogels

U (Special Purpose Vehicle) jols 58 wis aspa Ll 185 inngll pyis =2
o Rl B el S8l il i)y il A8l ] Leny o B3dxe ol
ssbly Lilaaly 48l ISl oo Saie Uiy st gl oY) 5,25 sltsly cpddyll sl
i e Sy ) ks (3 ol ol s el el 05STse o las VI byt s
¢2) Sl

L ol oo 0555 el Byglend) 281 42l sl SPV i asali oy -3
ABge ol Aedls Sl odn 08T U8y B g bl slasy Cogllald

Alea 10 LN s Led oles Y1 dny () ol Sl )4y SPV s 4
(Sa Bl JUI pa Ol e el JULly 08l pa 5SS (oS e LS
Lo Y ades 3 aLLY GBI

s Aol aaiz A- 05y 3 — o sl s i adly 2~ sl 1
Sl OLBI BT aomgs LaS el e mamtl) JU o () g loia¥l clegll g
s (Servicer) bVl caed) 415y (Credit Rating Agency)  Jas saslow
P sgaze elall (Underwriter) o) (Trustee) £,Sall aaas

Eondl iR

oo 3 il Bl i) ol has Rage Beps Al b 3 Gl BB WSS
o Bl gl Wss papta 3 kel LS ampal) B ASall G50 e SR
3l il LBl gid) ool OGNl o i)l LeaSmg AWl Bl e ) il
Pl Lo cdgll uadl (gl jlas) S s caleal Sl o e Died L 2uigll 23Sl
i) Cadgll el e agill BN el gl SIS SAUIS o)lzel e 2kl JBUY aley
o= ey slesVly B ATy ASUL e e 3 e asall agid) Yy WSy 33l
2y 2N & @ A Gl OV e Bl o bWy 3 agl el iy iyl
PSS e Lapes 5l il sl e ol (p3ead) dheall A0

Condl Bl

319



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

o) e Lo o s (3 S e (3L (SR LBl £ snps iled) L) (i Tl
o Lo aside n dpagdl agidl L)

il sl g a1

gl S Jgls L2

adsgll JeSall 3 o) L3

Cabsll Wlny LeaSoy 280 ISl Ly o ey ple gy o) T 25 L3,
Bkl 2l SlLA STy slehdl LY mpe s N e Bl il LBl sud
@i gl izl e a3l bl 223l ol s iy g sosll Ailad) (solailly
& Lalisaaaly Ise¥) mad 3150 35l (i) Ll plasenal s dolsy Uiy ol Los 35l
G I g @ A Sl @ JU e LS sl Vg ek B850 splal) iyt

s BLY

T ) 25l e Y

JLS Sl ey a3y ¢ D) Ligol) gl o 31518 I 2850 Al allaae gl
sles ol 53y i oag ¢ D) syl S 3 @b 1l 4Kl OF Ol by
T o LVl Lte deas Vs cagdim Lodmg cndils)l b dLis Lot dady g o LEY
bl gy sl il Bsad Unimy o1al) Labs Lglaim o 2.Se liiw S8l el J2dy
g5 8de (5 lan G L BLOYL oty sgb 280l 3580l cuadh sall Wl 59
el e Latslye 2 pasy B Gl (3 Wl wzg Dyl laiza¥) Ligodl oo § 550
ol S 0 L Lo Ly cols aisgh) 38001 5,56 of Tl 55 Lisy B s
Lappshaiy 8l oSl jlasY cliny o8 oo CsllTo Al i 3,55 5
JU g Jghaal B aed)) agglos ados halgs of 350y LS sl Sl Caym Sy
Vol of hlaallSanl Yool Jlsall ol ol sl . adsll e ol e psiiy (35350
Bpidgl) S all jand) e LS oYl Bslny (ol Bk i prme Ui 080L8 s

2 L1992 (Gl IR sl s g (S98d) Tt et (25 (o Sasd) 7
9 P g(2006 reweti] é Ly 3343}]\ .‘Jj@\ (a2y LS (ol 8

320



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

B0 e o o e Osigll agh) Flad dlgdst el bliol o il s3as 3565 WL
T8ty ety Susf ang, ) ST 2V a s absid) ol Ul 2o s,

10 3 a0 8l WSe Gy et sy U BLEV) e a4y Y,

Bpsgnad) & o) i B5Se 3 JLH s LS8l ) Wil ppled el 8500 1Y)
el sdn wpden dils lisl 380y 3)lr] 380 o (MUIS) gl 3805
o QWb L LiBgl) sl 0B aylai) b BBy o Sl Sy adBgl) DIV ke
StV Sy ciylazia ¥ Sl Wlge n Ogdedto o8 L Cpilsy Iy 09 atios 4l
YRS § B ey Sus 1y ol e O

Al Wlye o Opbeiin ¥ opily H5Sall Aler Led 056 ) RalUd aisgl) 4Kl gl
M o Jle pg  cdgasl o> (K00 8 Osep o Wsmidy &) (L e Wile (ol Osns Y
£ D! e OVl M8 LY a il aig)l Sl ga il SSCall e g s
Sl pe Dgladl kg Vol sy me gl s e 2y S 5 ol oty d RIS
NP (R U SHIPRREL LW

i) Sl iy

o S e Y Sl Gl e STy e e L e BB 2850 00 0)
Loy LS Lot asylly ol Aol o IS0 e o g 01 b LT 5 clagn JS°
by e S5 () oSS L b) sl Sl o) sy O] ¢ iR b 3

S
SloYl Slghas (3 a8 WS ey il SRl ] dkes I Lisgll 0SS bly — 1
12929 L

(052l 5l a1 sl

oY B85 3 e osate sy (s A egmy o 8T) tpede S5l -0
LA S o abiz g 1Ol JW —

DoY) 855 3 e ey i) Ao -

AW 23Ul (3 Wglie ) gl Cady By b —a

S heald oy Bl alade oY aidl @ ey g W e s Js e 0
266 o, 2015 |yl

http://www.alarabiya.net/ar/aswaq/financial-markets/2016/11/23 '°

321



VOL 1 SUPPLEMENTARY 2 | SPECIAL EDITION-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

SO Ukl CBglly SR LBl dus g e
Sl Byl Ay s
sl ae ap plasly Jomll (aBy (3 0t [lad oolll (aBy disg b (3 An ) slgis Calis)
St (3 ALy cmoal) gl (3 Railadly cCieg ol plo¥ly Aiie oF pLV) Cndl (ol
OF o Isuai 5y ) Cagll dapn (3 bty e Sl I n s il oais
Dl Vs plisV) S Y ssidly clgue ol o b plisV) S L B8l1 ol 065
3 AT g e (193/41 aa S agial aossll) Lasadl ady 958 1 U (g
c s By 3 eVl ) o da plV) gy o Sl I Apad) Sl e sl
W ey Jb Ll eny sag o0l Uy Sl I AUy Bl e 3 dels gLVl
(Sl el Ol ) g el Sle) Ll SUUST AL e B g9 Rl
Gl e "1 e ) B 4B ¢ e ol e SIS g i iy jlst il
B R LT N -V > E (PP PRI I W e
=5 il me ) mees) Lo ST 0T 1 B L e IV gy e ST O
Slex 3 Wl toler 3sad) (iby jler Ol ol (ige o aid) e seandl LT 0 T LST(405
@ cpble ) JB L e el ssRd) Uiy Rddkl e 09T AUT sy L "asadl il
guuao