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THE ROLES OF OUTER SPACE TREATY 1967 IN PROMOTING
INTERNATIONAL PEACE

Che Zuhaida Saari, Ph.D

Faculty of Syariah and Law, Universiti Sains Islam Malaysia, Malaysia
Email: chezuhaida@usim.edu.my or chezuhaida656 @gmail.com

ABSTRACT

Promotion and maintenance of international peace is one of the contemporary challenges faced
by the international community. Legal rules are among the acknowledged mechanism in
attaining such goal. This article discusses the role of Outer Space Treaty 1967 in promoting the
international peace. It highlights and elaborates some legal terms prescribed in the Outer Space
Treaty 1967 that relevant to the international peace. This is to deliberate the roles and functions
of the Treaty in promoting such peace. This article explains as well the legal effects of the terms
to the member states. It concludes that the Outer Space Treaty 1967 plays a significant role in
the promotion of international peace to the world community.

Keywords: Quter Space Treaty 1967, promotion of international peace, roles of Outer Space
Treaty 1967.

Introduction

International peace is the major concern of the international community. Thus, most of the
countries expect the nation can leave in peace and happily. There are many ways of maintaining
peace and harmony applied either nationally or internationally. One of the most commons is
via laws and regulations. It is well recognised that legal rules or laws are among the methods
used to achieve peace and amity. By having the laws or legal rules, people tend to observe them
in their daily life. Hence, this will result to practising of good conducts and avoidance of evil
or bad behaviours. Indeed, it will lead to people living in harmony and peace.

This paper discusses the roles of Outer Space Treaty 1967 in regards of promoting the peace
and amity internationally. The paper, therefore, highlights and elaborates some of legal terms
introduced or prescribed by the Treaty which relevant to the point of international peace. This
is done to justify and validate the roles of the Outer Space Treaty 1967 are indeed of promoting
the international peace.

Thus, in achieving such goals, the discussion firstly starts with pointing out some of legal terms
stipulated in the articles of the Outer Space Treaty 1967. These will be explained and elucidated
as to gain their meanings and intentions of having the Treaty. Secondly, the writing explicates
the roles and functions of the Treaty that extracted from the earlier discussion of the legal terms,
to justify its roles of promoting the peace. Thirdly, the paper expounds on some legal effects of
the legal terms that applied to the states if they become parties or members to the Treaty. Lastly,
the paper ends with a conclusion that the Outer Space Treaty 1967 as a matter of fact plays a
significant role in the promotion of international peace to the world community.

Some Selected Legal Terminologies

The first terminologies are ‘international peace’ and ‘international cooperation and
understanding’. The rule prescribed in the Outer Space Treaty is ‘maintaining international
peace and security’. It is prescribed in the Outer Space Treaty 1967 that ‘States Parties to the
Treaty shall carry on activities in the exploration and use of outer space, including the Moon
and other celestial bodies, in accordance with international law, including the Charter of the
United Nations, in the interest of maintaining international peace and security ...” (Article II1,
Outer Space Treaty 1967).
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It is noted that Article 111 stresses the states parties to fully maintain the international peace and
security while carrying on the activities of exploration and use of outer space. The members of
the Treaty are strongly encouraged to uphold and preserve the peace and security at the
international level while conducting their outer space activities. This means whatever the
activities of outer space and its celestial bodies they involve, they should be carried out with
the spirit of preserving the international peace and security.

Article IIT of the Treaty then further mentions ‘... and promoting international cooperation and
understanding’ (Article ITI, Outer Space Treaty 1967). Therefore, in conducting the related
activities in outer space and celestial bodies, the states are urged to promote and sustain the
international cooperation and understanding among themselves in order to achieve the peace
and security globally. It is prescribed as well in the Article that those goals of carrying on the
activities of exploration and use of outer space, including moon and other celestial bodies, for
the sake of maintaining the international peace and security and also promoting the international
cooperation and understanding, can be realized via the adherence to the international law. In
such circumstances, upholding the international law with respect to outer space activities is a
mode to preserve peace and security, as well to foster international cooperation and
understanding.

The second terminologies are ‘freedom of exploration’ and ‘equality’. The rule stipulated is
‘freedom of exploration and use by all states without discrimination’. The Outer Space Treaty
mentions ‘Outer space, including the Moon and other celestial bodies, shall be free for
exploration and use by all States without discrimination of any kind ...” (Article I (paragraph
2), Outer Space Treaty 1967). The rule of freedom of exploration and use of outer space and its
areas by all states without any discrimination is highlighted by the Treaty. Thus, all states
members can freely use and utilise the area and are permitted to explore it without hesitate. The
Avrticle also stresses that such exploration and use can be performed without any discrimination
of any kind from any state. Whether the state involved is poor or small in scale, it shall get the
same treatment with no discrimination.

The Article | then further states, ‘... on a basis of equality and in accordance with international
law, and there shall be free access to all areas of celestial bodies’ (Article I (paragraph 2),
Outer Space Treaty 1967). Thus, such rule indeed further confirms that it is in liberty for the
States members to freely explore and conduct the activities in outer space by which it should
be carried out on the basis of equality and in accordance with the international law. Apart from
that, the Treaty stipulates that it should be a free access to all areas of celestial bodies to all
states without any discrimination.

The legal rules of freedom of exploration and use by all state without any element of bias, and
the rule of the exploration and use should be accomplished on the basis of equality based on
the international law, has indeed justified the major aim of the Treaty that is promoting the
international peace. It is well agreed that the concept of all states be given the equal opportunity
regardless of their status is greatly contributed to the maintaining and preserving the peace and
security at the international stage.

The third terminology is ‘non-appropriation’. The rule specified in the Treaty is the principle
of non-appropriation that is ‘outer space is not subject to national appropriation’. The Outer
Space Treaty prescribes in Article IT ‘Outer Space, including the Moon and other celestial
bodies, is not subject to national appropriation by claim of sovereignty, by means of use or
occupation, or by any other means’ (Article Il, Outer Space Treaty 1967). The rule of non-
appropriation is applied to the States parties of the Treaty. It prohibits any state to seize or
appropriate outer space area or any part of it, including the Moon and other celestial bodies. It
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further elaborates the modes of appropriation could be by way of claiming sovereignty over the
area, or by use or occupation it. The Treaty also mentions it may as well include any other
means which is not stated in the Treaty.

Therefore, it is accomplished that the rule of non-appropriation of outer space is mainly
endorsed by the Treaty. From this point, it can be concluded that by having a rule of non-
appropriation or forbidding any states of national appropriation with respect to outer space and
its celestial bodies by any kind of appropriation, will indeed result to international peace. This
argument is based on the justification that the rule of non-appropriation will in fact evade certain
countries that have great capacities in exploring the outer space to claim sovereignty and power
over areas or certain part of outer space. This, as a matter of fact, will lead to unpeaceful or
chaos situation among other states. Thus, by introducing the non-appropriation concept it in
fact support the idea of promoting international peace globally.

The fourth terminology is ‘benefit and interest’. The rule specified in the Treaty is the principle
of ‘benefit and interest of all countries’. The Outer Space Treaty in its Article I specifies, ‘The
exploration and use of outer space, including the Moon and other celestial bodies, shall be
carried out for the benefit and in interest of all countries, irrespective of their degree of
economic or scientific development, and shall be the province of all mankind’ (Article I
(paragraph 1), Outer Space Treaty 1967). Thus, the legal rule imposed is the rule of ‘benefit
and common interest’. This means States members shall explore and use outer space, including
the Moon and other celestial bodies, in the way that it will provide benefits to all countries.
They also must ensure that all kinds of activities are performed in the interest of all states,
regardless of the states’ degree of economic or scientific development.

From such statement of regulation introduced by the Treaty to the States parties, it is justified
that the idea of promoting international peace is emphasized by the Treaty. This has shown
through the rule indicated that the States parties should they conduct any activities in outer
space, should be for the benefit and in the interest of all countries. The Treaty also stresses on
the point of such regulation must be observed by all irrespective of status of economic of that
states or their status of scientific development whether they are excellence or else.

With such circumstances, it is again justified that the Outer Space Treaty 1967 maintains and
indorses the concept of international peace and security.

The fifth terminology is ‘peaceful purpose’. The rule specified in the Treaty is the concept of
‘exclusively for peaceful purpose’. In Article IV, Outer Space Treaty 1967 states ‘The Moon
and other celestial bodies shall be used by all States Parties to the Treaty exclusively for
peaceful purposes’ (Article IV (paragraph 2), Outer Space Treaty 1967). Article IV introduces
the states parties to the principle of it should be carried out ‘exclusively for peaceful purpose’.
This indicates States that participate or involve in activities and exploration of outer space and
its celestial bodies must conduct the activities within the spirit of ‘peaceful purpose’. As a
matter of fact, the use of outer space for peaceful purposes figures prominently throughout the
Outer Space Treaty 1967 (Dunk, 2015). It is not only in peaceful purpose, but the Article
stresses it must also be conducted ‘exclusively or entirely’ for such aim.

Thus, the principle of conducting the activities exclusively or wholly for peaceful reason is
indeed corresponding and reflecting the role of Outer Space Treaty 1967 that is to promote
international peace among the states members.

Avrticle 1V of Outer Space Treaty further elaborates the concept of peaceful purpose in outer
space activities. In its paragraph 2, it further stipulates ‘The establishment of military bases,
installations and fortifications, the testing of any type of weapons and the conduct of military
manoeuvres on celestial bodies shall be forbidden’ (Article 1V (paragraph 2), Outer Space
Treaty 1967. The concept of ‘exclusively for peaceful purpose’ is then further explained by
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providing explanations and instances. The Article warns the States parties that it is legally
prohibited under the Treaty to establish a military bases on outer space or its celestial bodies,
either by installation or fortification, and by testing any types of weapons and conduct of
military manoeuvres.

Therefore, the role of Outer Space Treaty 1967 in promoting and maintaining the international
peace, is again justified with the above rules and prohibitions, by which the States parties is
banned from performing activities that has potential to create chaos, violence and unpeaceful
situation.

Apart from the above, Article IV added also ‘the use of military personnel for scientific
research’. The Outer Space Treaty 1967 mentions ‘The use of military personnel for scientific
research or for any other peaceful purposes shall not be prohibited’ (Article TV (paragraph 2,
Outer Space Treaty 1967). Thus, at this juncture, the rule further stresses on the use of military
personnel who involved in the scientific research by which it must be performed with peace
and harmony purpose. Thus, again the role of Outer Space Treaty has been justified to endorse
promotion of international peace.

Next, the peaceful purpose concept stipulated in Article IV has been further explained by
providing instances of ‘using equipment or facility in exploring outer space’. Such Article
imposes a regulation that ‘the use of any equipment or facility necessary for peaceful
exploration of the Moon and other celestial bodies shall also not be prohibited’ (Article IV
(paragraph 2), Outer Space Treaty 1967). This means the use of any equipment or facility that
is necessary for the purpose of exploration of outer space and its celestial bodies must be
allowed provided that such usage is inconformity with the aim of peaceful exploration.

Again, the rule of permitting the use of equipment and facility which essential for exploration
of outer space and its celestial body, on the condition that they must be used for peaceful
purpose, is indeed corresponding to the submission that the role of Outer Space Treaty 1967 is
promotion of international peace.

The sixth terminology is ‘prohibition of weapons’. The rule mentions in the Treaty is the
concept of ‘prohibition of nuclear weapons or weapons of mass destruction’. Article IV of Outer
Space Treaty recommends ‘States Parties to the Treaty undertake not to place in orbit around
the Earth any objects carrying nuclear weapons or any other kinds of weapons of mass
destruction, install such weapons on celestial bodies, or station such weapons in outer space
in any other manner’ (Article IV (paragraph 2), Outer Space Treaty 1967). Article IV orders
the states parties not to place in the orbit around the Earth or in outer space and its celestial
bodies, any object carrying the nuclear weapons. Not only the Article mentions the word of
nuclear weapon, it also highlights the words of ‘any other kinds of weapons of mass
destruction’. These kinds of objects or weapons if they attached with attribute or characteristic
of mass destruction and thus installed or stationed them in orbit around the Earth in any manner,
such action is then legally prohibited and banned under the Treaty. Bin Cheng in his book
suggested such provision is categorised under partial demilitarization of Earth orbits and of
outer space in the wide sense of term (Bin Cheng, 2004).

Conducting activities and exploration in outer space and celestial bodies that accompanied with
destruction and devastation in nature of their activities, for instances, the installation of nuclear
weapon or any weapon that has the same attribute, is legally forbidden by the Treaty. Such
circumstances indeed support and justify the legal aim of the Treaty is to ensure the peaceful
nature of outer space activities is sustained.

The seventh terminology is ‘scientific investigation and international cooperation’. Article I
has specified in the Treaty the concept of ‘freedom of scientific investigation and
encouragement of international cooperation’. Article I of Outer Space Treaty 1967 rules that
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‘There shall be freedom of scientific investigation in outer space, including the Moon and other
celestial bodies, and States shall facilitate and encourage international cooperation in such
investigation’ (Article |, (paragraph 3), Outer Space Treaty 1967).

Based on the above, the Treaty imposed a rule that there should be a liberty and freedom to all
nations in conducting scientific investigation and research in outer space including the Moon
and other celestial bodies. It further proposes the states parties to facilitate, assist, and encourage
the international cooperation among themselves in such investigation and research. At this
point, the rule of freedom of scientific investigation and encouragement of international
cooperation among the states could again promote the international peace among the states.

The Roles of Outer Space Treaty 1967

From the earlier discussion, it is noted that there are a lot of legal words or terminologies used
or written in the Outer Space Treaty 1967, in supporting the concept of promoting the
international peace in performing the activities in outer space. Thus, it is justified that among
the role and function of forming the Outer Space Treaty 1967 is indeed to endorse the principle
of international peace among the nation. This concept is of paramount important to be upheld
among the states, international bodies, or even the private entity as the nature of outer space
area is fragile. Thus, it is important for the states to preserve and maintain the area especially
for future generation. Such preservation is only realisable with the principle of international
peace and cooperation and not through competition.

Promotion of international peace is an imperative agenda, especially at the international level.
It should be applied and practised unanimously among the states. The idea of living in peace
and harmony among the nations, regardless of where they live, is something of paramount in
nature and principle. This is vital especially when the situation involves a place that is belonged
to everyone and opened to everybody to explore and use its benefits and advantages. The outer
space is indeed categorised within this nature and characteristic.

Based on the earlier topic of discussion, there are 7 legal points that have been pointed out
which are relevant to the matter of international peace with respect to the Outer Space Treaty
1967. Among them are the ideas of maintaining the international peace and security stipulated
in the Article 11l of the Outer Space Treaty 1967. Next, it is about promotion and an
encouragement of international cooperation and understanding among the outer space users and
participants (Article 1, Outer Space Treaty 1967). Apart of that, the matter of freedom of
exploration and use of outer space without discrimination is highlighted as well in Article |
(paragraph 2) of the Outer Space Treaty 1967.

The legal principle of the equality basis and freedom of access to all areas of outer space by the
states enshrined in Article | (paragraph 2) of the Outer Space Treaty 1967. Next, the non-
appropriation principle whereby outer space and its celestial bodies are not subject is to national
appropriation (Article 11, Outer Space Treaty 1967). The rule ‘for the benefit and in the interest
of all countries’ has been emphasized by the Outer Space Treaty in its Article | of paragraph 1.
Such rules have been further underlined when it attached with the words of irrespective of the
state’s degree of economic or its scientific development.

Apart from the above, the Outer Space Treaty 1967 introduced the legal concept of the area
should be used or explored exclusively for peaceful purpose (Article IV (paragraph 2), Outer
Space Treaty 1967). Dealing with matter of activities in outer space, should be exclusively
conducted for peaceful purpose, the Treaty also highlights the rules on the establishment of
military bases, installations and fortifications, as well as the testing of weapons and the conduct
of military manoeuvres must also be forbidden (Article 1V (paragraph 2), Outer Space Treaty
1967). It further added that the use of military personnel for scientific research or for any
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peaceful purposes must be allowed (Article IV (paragraph 2, Outer Space Treaty 1967). Not
only that, the Treaty stresses as well on the point of use of any equipment or facility, if it is
necessary for outer space activities, thus, this action must be legally permitted, provided that it
is done for peaceful exploration (Article IV (paragraph 2, Outer Space Treaty 1967).

Next is the principle of prohibition of nuclear weapons or weapons of mass destruction. This
legal rule enshrines in Article IV of paragraph 2, Outer Space Treaty 1967. It mentions that the
states parties must undertake not to place in outer space any kind of object that carrying nuclear
weapons or other kinds of weapon of mass destruction. They also must undertake not to install
or station such kind of weapons in outer space in any kind of manner (Article IV (paragraph 2),
Outer Space Treaty 1967). The concept of peaceful use of outer space is closely related to the
rule of prohibition of nuclear weapons or weapons of mass destruction. Indeed, Dunk in his
article stressed that it should be a prominent effort made to minimise the risk of nuclear war
using outer space (Dunk, 2015).

The rule of freedom of scientific investigation and encouragement of international cooperation
in such investigation is another point highlighted in the paper. It has been mentioned in Article
I, (paragraph 3), Outer Space Treaty 1967.

Relying on the abovementioned rules and principles that have been discussed and analysed,
therefore, the paper firmly proposes one of the roles or functions of establishing the Outer Space
Treaty 1967 is the promotion of international peace. Hence, all the related activities, exploration
and use of outer space and its celestial bodies must be performed based on the spirit of peace
and harmony. The states parties must avoid the intention of competition and race in conducting
such activities among the states. As it is afraid that such competition will result to conflict
situation and lead to unsatisfactory and disappointing feeling among the states involved which
will then lead to disharmony and tension among the states.

This paper indeed recommends the states parties to encourage each other to have international
cooperation and understanding, by assisting each other in dealing with scientific research,
exploration and use of outer space for the benefit of all nations.

Legal Effects to States Members

The Outer Space Treaty 1967 is the most famous treaty among all five United Nations outer
space treaties and conventions.! This remark is made based on the number of states signing and
ratifying the Treaty. As of 1* January 2019, it is noted that there are a total of 109 countries
ratify the Treaty and 23 countries signed it. In comparing to other United Nations outer space
treaties: The Rescue Agreement 1968 (98 ratifying states; 23 signatory states), The Liability
Convention 1972 (96 ratifying states; 19 signatory states), The Registration Convention 1975
(69 ratifying states; 3 signatory states), The Moon Agreement 1979 (18 ratifying states; 4
signatory states) (UNOOSA Document, Latest Depository Notification, 2019).

In respect of the legal effect of the Outer Space Treaty 1067 to the states which become a party
to it, it is the best to refer to Vienna Convention on the Law of Treaties. The rule is a treaty will
not bind any states unless with the state’s consent and agreement. It is justified in the Vienna
Convention on the Law of Treaties which affirmed: ‘The consent of a state to be bound by a
treaty may be expressed by signature, exchange of instruments constituting a treaty,
ratification, acceptance, approval or accession; or by any other means if so agreed’ (Article
11, Vienna Convention on the Law of Treaties). Thus, when a state becomes a party to the
Treaty by which it expresses its consent and agreement to be bound by the rules and obligations
of a treaty, the state then will have a legal obligation over the treaty. Such expression of consent

There are five major United Nations Outer Space Conventions and Treaties. There are the Outer Space *
Treaty 1967, The Rescue Agreement 1968, The Liability Convention 1972, The Registration Convention
1975, The Moon Agreement 1979.
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and agreement could be justified by signature, exchange of instruments, ratification,
acceptance, approval or accession or any other means as provided and accepted in the treaty. It
should be noted that not only the element of consent is required, such consent must be a free
consent therefore it will determine the state’s legal obligations of the treaty. In general, with no
free consent a state cannot be bound by the treaty to which it has not consented (Alina
Kaczorowska-Ireland, 2015).

In matter of Outer Space Treaty 1967, it is noted that the Treaty’s signature required or is
subjected to ratification. Thus, by signing only, a state does not yet establish consent to be
bound by the treaty, for instance in the case of Malaysia. Thus, by signing the Treaty may
simply signify the authentication of it’s the Treaty’s text and therefore does not create a legally
binding force (Che Zuhaida Saari, 2014). A good illustration is provided in the case of North
Sea Continental Shelf Cases (1969)*(MacLean, 1992).

However, from the above circumstances, it does not mean a state is free from any related
obligations even it has yet ratified the Treaty. As in accordance to Article 18 of the Vienna
Convention of the Law of Treaties, it acknowledged that * 4 State is obliged to refrain from
acts which would defeat the object and purpose of a treaty when: (a) it has signed the treaty or
has exchanged instruments constituting the treaty subject to ratification, acceptance or
approval, until it shall have made its intention clear not to become a party to the treaty; or, (b)
it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty
and provided that such entry into force is not unduly delayed.” (Article 11, Vienna Convention
on the Law of Treaties).

Relying on Article 11 of the Vienna Convention on the Law of Treaties, a state is legally obliged
to refrain from any acts that would defeat the objective and purpose of the Outer Space Treaty
1967 when it has signed the Outer Space Treaty 1967 or it has exchanged instruments
constituting the Treaty and subject to ratification. Unless the state, to some extent, has made a
clear intention that it will not become a party to the Outer Space Treaty 1967. Apart from this,
the same thing happens also in the situation where the state has expressed its consent to be
bound by the Treaty pending its entry into force.

At this juncture, it is understood that even though a state has yet to ratify the Outer Space Treaty
1967, by only signing the Treaty it can impose certain legal obligations on the states. This
happens by which the state is legally obliged to refrain from any actions that could defeat the
aims of the Outer Space Treaty 1967 that is promoting the international peace. Thus, any kind
of actions that may or can defeat the purpose of Outer Space Treaty 1967 to promote the
international peace should be avoided by the signature states.

In the event of the signature states do not observe such situation, they can be regarded as breach
of international legal obligations as a signature state.

In Article 26, it highlights ‘Every treaty in force is binding upon the parties to it and must be
performed by them in good faith’ (Article 26, Vienna Convention on the Law of Treaties). This
Article reflects the principle of pacta sunt servanda which means the agreement must be kept.
Thus, states when they agreed to become member of the Treaty, they are legally bound by the
Treaty. Not only the Treaty is binding upon the states parties, however, it must also be
performed by the states with good faith. It is proposed that the application with good faith must
be applied throughout the life of the treaty, from the moment of its negotiation, through to its
performance and its up to its termination (Alina Kaczorowska-Ireland, 2015).

The Federal Republic of Germany was a signatory to the 1958 Geneva Convention on the Continental *
Shelf, but did not ratify it. The Court held that Article 6 of the Convention was not binding on the
Republic because its signature was only a ‘preliminary step: it did not ratify the Convention, is not a

party to it and therefore cannot be contractually bound by its provisions’.
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In matter of the Outer Space Treaty 1967, the situation is similar as when the states become
members or parties to the Outer Space Treaty 1967, such states are required to obey the rules
and obligations stated in the Treaty. In other words, the Outer Space Treaty 1967 is binding
upon the states parties. Thus, all the legal rules and obligations are must be performed by the
states members with good faith.

Another point worth to mention is about when a treaty is declaratory of customary law in nature,
then the signatory state, even without ratification, as well as the non-party state may be bound
by its provisions and rules. This is affirmed in Article 38 of the Vienna Convention on the Law
of Treaty which prescribes an exception to the general rule of a treaty as stated in Article 34 of
the Vienna Convention, that it does not create rights and obligations without the consent of
state or the non-party state unless the treaty becomes part of customary rule of international law
and consequently becomes binding upon them® (Che Zuhaida Saari, 2014), (Lyal and Paul.
2009). For instance, in the Case Concerning Gabcéikovo-Nagymaros Project
(Hungary/Slovakia)? (Alina Kaczorowska-Ireland, 2015).

In such situation, for the Outer Space Treaty 1967, it may be argued that certain rules of the
Treaty have passed into rules of customary international law, and it hence becomes binding
upon all states. Such rules that relevant to the concept of international peace include, for
instance, the free exploration and use of outer space by all (Article 1), the exploration and use
being for the benefit of all (Article 1), outer space not being subject to national appropriation
(Article 11), and the application of international law in outer space (Article 111)* (Che Zuhaida
Saari, 2014).

Therefore, from the perspective of the customary international law, the legal effect of states’
signature of the Outer Space Treaty 1967 is that the country is most probably bound by the
provisions of the Treaty even though such states has yet to ratify it.

Concluding Remarks

The paper has successfully justified and proven that there are numbers of legal terminologies
or words affirmed in the Treaty by which they are relevant to the principle of international
peace. Relying on the above discussion, it is well understood that the aims and purpose of
forming the Outer Space Treaty 1967 is in fact to promote the rule of international peace among
the states parties.

Thus, it is submitted that the Outer Space Treaty 1967 plays a significant role in upholding the
promotion of international peace to the world community. This is crucial based on the fact that
outer space is a fragile area which needs further protection and preservation, especially for
future generation.

By promoting the concept of international peace and avoiding the conflict and competition
between the states, it is believed people can live in harmony and peace. Furthermore, our new

The Vienna Convention on the Law of Treaty establishes a general rule of the treaty in its Article 34: !
‘A treaty does not create either obligations or rights for a third state without its consent’; However, it
also prescribes an exception to the general rule in its Article 38: ‘Nothing in Articles 34 to 37 precludes
a rule set forth in a treaty from becoming binding upon a third State as a customary rule of international
law, recognised as such’.
International Court of Justice ruled that Article 60-62 as reflecting the customary law. 2
More information on customary rules of international law can be found in Gal, Gyula. 1967. Space 2
Law. Trans. Mora. Leiden: A.W. Sijthoff; Matte, Nicolas Mateesco. ed. 1984. Space Activities and
Emerging International Law. Canada: Centre for Research of Air & Space Law; Vereshchetin, V.S. and
Danilenko, Gennady M. 1985. ‘Custom as a Source of International Law of Outer Space’. 13 Journal of
Space Law 22.
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generation is moving towards the sophisticated and fastest technological development which
most probably could affected the way of living in peace.

This paper then concludes with the discussion of legal effects of the Outer Space Treaty 1967
to the states parties. Such legal effects may indeed vary from one state to another depending on
the stage of whether they are signature states, ratification or accession. It also highlights the
effect of the Outer Space Treaty 1967 in term of the states’ legal obligations when some of the
Treaty’s rules has been regarded and recognised as international customary law.

In conclusion, the paper again submits that the most significant role and function of the Outer
Space Treaty 1967 is promotion of international peace to the world community.
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Abstract

Islamic family law refers to law, rules and regulations governing Muslim family relations and
matters pertaining to it. The law provides legal protection and rights of parties to marriage or
proposed marriage and its applicability on individual Muslim in each state is stated without
citizenship qualification. However, the practice relating to marriage registration of non- citizen
shows some inconsistencies. Based on qualitative method, this study aims to analyse marriage
practices of non- citizens and the registration of marriage and divorce in Malaysia especially
the refugees. It also looks at factors influencing the application of Islamic family law
enactments on Muslims who are non-citizens. The study finds that, the current marriage
practices by Muslim refugees have a harmful effect on women and children. It is suggested that
all Muslims regardless of their citizenship status should be bound and protected by the same
law and practice without discrimination.

Keywords: Islamic Family Law statutes, Non-citizen marriages, Muslim refugees.

1.0 Introduction

Marriage is a requirement for couples between men and women to legalize a bond in a
relationship. However, the practice of marriage has a procedure that is not a requirement in
Islam and even that it is necessary for the marriage to be recorded in the form of a court system
to make it more systematic and orderly in the Islamic family law provisions of each state. The
existence of a marriage law procedure can address issues that may arise, especially protecting
the rights of both parties in the marriage.

In Malaysia, there are people of all races and religions who can practice their religion well.
According to article 3 (1) stated that Islam is the religion of the Federation, but other religions
may be practiced in peace and harmony in any part of the Federation. When the religion of
Islam is paramount, the rights of Muslims must be safeguarded and appropriately practiced.
The existence of Islamic religious councils and the Shariah courts are able in assisting Muslim
problems, especially in family matters. Also, including the ninth schedule (legislative list) 4.
Stated that civil, criminal law, procedure and the administration of justice, including— (a)
Constitution and organization of all courts other than Sharia Courts. Therefore, there is no
problem with the registration of marriage and divorce for citizens especially Muslims due to
the existence of Islamic family law governing Muslim affairs.

However, for non-citizens who wish to continue living in Malaysia, they are required to apply
for a residence where they have the conditions provided under the federal constitution. When
they are officially MyPR holders / MyKAD holders / Foreign Citizens, they cannot be fully
entitled to citizenship. They have limited access to rights in education, medicine, employment
and others.

2.0 Research Objectives

1) To explain the law provisions and rights of parties to marriage or proposed marriage
on individual Muslim in each state without citizenship qualification.
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2) To discuss the application of Islamic family law enactments on Muslims who are non-
citizens.
3) To analyse marriage practices of Islamic Family Law on non- citizen applicants

especially refugees in Malaysia.

3.0 Methodology of Research

This study aims to analyse the rights of marriage practices of non- citizens and the registration
of marriage and divorce in Malaysia specifically the refugees based on qualitative method.

4.0 The Right to Marry

Marriage is a contract to form a social institution that affects part of human life. This can be
seen through sharia and the law of family establishment institution by Islam. Thus, Islam
respects humanity by protecting their descendants with dignity. Therefore, marriage is a natural
demand of man as a servant of God S.W.T. The very existence of the law is intended to protect
the rights of marriage and divorce so that their lives are protected from being harmed and
neglected. Islamic and international laws are almost identical in terms of fulfilling marital
protection rights and also as a guideline for all applicable States irrespective of religion, race
and country.

The beginning of the marriage laws that protect the right to marry is Article 12 of the European
Convention on Human Rights provides: Men and women of marriageable age have the right to
marry and to find a family, according to the national laws governing the exercise of this right.
Everyone has the right to marry and to raise a harmonious family without any denial of human
rights. Then, again, Article 8 of the European Convention on Human Rights provides a right to
respect for one's "private and family life, his home and his correspondence”, subject to certain
restrictions that are "by law" and "necessary in a democratic society ". The European
Convention on Human Rights (ECHR). This shows that their rights need to be respected and
protected by the principles of law to protect the privacy of family life.

Besides, In this case, the law provides legal protection and rights of parties to the marriage or
proposed marriage based on Article 16. Universal Declaration Of Human Rights (1) Men and
women of full age, without any limitation due to race, nationality or religion, have the right to
marry and to found a family. They are entitled to equal rights as to marriage, during marriage
and at its dissolution. (2) Marriage shall be entered into only with the free and full consent of
the intending spouses. (3) The family is the natural and fundamental group unit of society and
is entitled to protection by society and the State. The importance of the right to marry and family
can protect the parties when the law can protect them. The marriage must be age-appropriate
so that there is no risk of manipulation, abuse, and exploitation of the group. Furthermore, there
is no restriction on marrying anyone as long as they are under legal protection and the right to
equal rights between men and women in a just cause for marriage or divorce. One of the main
important rights of minorities is the protection of their identity. Protection shall be made to their
culture, religion, and language, as part of their heritage. Minorities should not be discriminated
against and should be treated equally to other persons in the country. Unfortunately, minorities
experience direct and indirect discrimination and this should stop in all regions of the world.

However, International law and Islamic law are equally applicable to everyone including
refugees. However, only certain parties try to deny their rights because of their status or
background without worrying about further issues that may affect the formation of family
institutions and even towards the development of society and the progress of a nation.
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5.0 The Application of Islamic Family Law Statute on Non- Citizens

Malaysia citizens are free to practice marriage and divorce as long as the Islamic family law
statute dictates. However, the presence of non-Muslim Muslims in Malaysia and that they also
get married and divorced and can apply to the Islamic Family Law statute to them. But, different
towards refugees who are Muslims cannot practice their marriage and divorce under Islamic
family law Statute very well.

5.1 Federal constitution

Islam has a special place in the political and legal system in Malaysia. The position of Islam
and its laws in the Federal Constitution often begins with the ambiguity of Article 3 of the
Federal Constitution. This discussion begins when interpreting Islam as an unofficial religion
in the Federal Law that says Islam is a Federal religion. Like the Federal Constitution of
Malaysia article 8 (1) states everyone is equally legitimate and entitled to equal protection of
law. Unfortunately, this provision is actually limited by clause (2) that is, Except as expressly
permitted by this Constitution, there shall be no discrimination against the citizen solely on the
grounds of religion, race, offspring, place of birth or gender in any law or in the appointment
of any office or occupation under a public authority or in the administration of any law relating
to the acquisition, holding or disposal of property or in connection with the establishment or
conduct of any business, profession, career or work. So, in short, this provision uses the term
"everyone", which includes citizens and non-citizens. In contrast to international law where the
rights of refugees are violated as a human being under Article 1 The universal declaration of
human rights is that all human beings are born free and equal in dignity and their rights.

In Malaysia, the Federal Constitution is a supreme law that must be obeyed. Then, there is a
schedule nine states that the affairs of Muslims must be dealt with under each state. However,
Under the Islamic Family Law under the state, marriage and divorce in the Islamic Family Law
(Federal Territories) Act 1984 section 4 states that this Act applies to all Muslims living in the
Federal Territory and to all Muslims residing in Federal Territory but living outside the Federal
Territory. Based on this act, it clearly shows that the law shall applied to all Muslims regardless
of their status, especially Muslim refugees.

5.2 Marriage Registration of Non- Citizen

Foreign nationals who are non-citizen and residing in Malaysia may apply for marriage under
this act. MyPR Holders / MyKAS Holders with Malaysian Citizens / MyPR Holders / MyKAS
Holders / Foreign Citizens. Applicants are required to attend the National Registration
Department (NRD) or the Malaysian Representative Office overseas to apply for marriage
registration. The place of application is based on the address stated in MyKad or the address of
residence in Malaysia (foreign national). This requirement does not apply to marriage in temple
and church applications. For a marriage registration application where one or both of them are
foreign nationals, they are required to apply at the NRD office. Marriage registration involving
foreign nationals is allowed only at the NRD office. If applicable, the license mentioned below
must be obtained before the marriage application is submitted unless the license application
under JPN.KCO1E must be issued after the marriage application is made at the JPN.

Different situation on refugees which is Rohingya muslim marriage and divorce in Malaysia,
its implementation is managed by Rohingya itself. They appointed the ustaz / mullah who
looked more knowledge (alim) as a “jurunikah” in conducting a solemnization on that day. The
Rohingya ethnic is from Hanafi’s school of thought have no problem in controlling the matter
of marriage. So their marriage is not as sophisticated as the Syafie school but they are strictly
in the equal (equal) matter. In addition, their divorce method only solves among them without
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any involvement from authorities. The Jabatan Kemajuan Islam Malaysia (JAKIM) only gives
permission for the Rohingya community to handle their community lives and there is no legal
enactment for them in Malaysia especially to access Shariah Court and Religious Department.
Two different situations for people of different status for non-citizens register for marriage and
divorce in a sharia court in Malaysia. Although both have the authority to authorize marriage,
there are disadvantages and a huge impacts on them, especially for Islamic refugees.

5.3 The applicability of Islamic Family law Statute on non-citizen marriage

In addition to constitutional law, there is a state law that is viewed as accessible to non-citizens,
namely, marriage and divorce laws. In accordance with the Islamic Family Law under the state,
marriage and divorce under the Islamic Family Law (Federal Territories) Act 1984 section 4
states that this Act applies to all Muslims living in the Federal Territory and to all Muslims
resident in Federal Territory but lives outside the Federal Territory. According to this Act, it
appears to be applicable to all Muslims, including Muslim refugees. However, in contrast to
Avrticle 16 of the Universal Declaration of Human Rights, Marriage and Family Rights state
that adult men and women, regardless of race, nationality or religion, have the right to marry
and establish a family. They are entitled to equal rights in relation to the marriage, during the
marriage and at the dissolution thereof or invasion of his dignity and reputation.

6.0 Analysis of Marriage Practices of Non- Citizens

Marriages that are practiced in Malaysia take many forms including Muslim and non-Muslim
marriage practices. Application for non-Muslims as well as non-citizens is very easy to fulfill
if it meets the requirements of the NRD.

Marriage between Malaysians and foreigners or between two foreigners is legal in Malaysia.
For marriages between Malaysians and foreigners, the procedure to follow is different from
same-sex marriage between fellow Malaysians. These different procedures also depend on the
circumstances of the population. Generally, when foreigners and Malaysians want to get
married, they have to apply for marriage permission from the State Religious Department. If
your future spouse/spouse is a permanent resident of this country or holder of a Red Identity
Card, other documents must be included.

The way of applying must be following governmental requirements where they must provide a
copy of the Red Identity Card and entry permit also Letter of Confirmation from the National
Registration Department or confirmation of entry from the Immigration Department. However,
the above two situations are for foreigners with social or business inclusion. But different for
those who are allowed to work the permit, it is not possible to get married. In the event of a
marriage that does not comply with the law, it will have implications for the work of the permit
granted to him. Only foreign citizens with social or business qualifications can apply. The same
is true of the granting procedure which allows for admission to the Syariah court either as a
permanent resident or as a foreigner.

In contrast to the refugee Muslim marriage in Malaysia, their marriage and divorce method only
solves among them without any involvement from authorities. They do not have access to
register their marriage to the NRD due to non-compliant conditions. Their status as refugees
where there is no special law for refugees on immigration matters referred to the Immigration
Act 1959/63 (Act 155) where they are still considered ‘illegal’ immigrants. However, the
authorities only allow the refugees to handle their community lives and there is no legal
enactment for them in Malaysia especially to access Shariah Court and Religious Department.

7.0 The Application of Islamic Family Law Enactments On Muslims Who Are Non-
Citizens
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Islamic family law was introduced to deal with several matters, especially matters on Muslims
and matters related to them. Besides, Islamic family law is enforced under the state following
the provisions of the federal constitution. If we look at article 3 of article 3 (1) states that Islam
is a Federal religion, but other religions may be practiced in peace and harmony in any part of
the Federation. This shows that Islam is the highest-paid religion compared to other religions.
Also, the majority of Malaysians are Muslims and have no problem living in peace.

Subject to Section 4 Exceptions as otherwise expressly provided, this Act applies to all
Muslims residing in the Federal Territory and to all Muslims residing in the Federal Territory
but living outside the Federal Territory. This shows that this act can apply to all Muslims in
general and has no exceptions to citizens and non-citizens. Then, following Section 5 of the
Criterion to determine whether a person is a Muslim. If for this Act any question arises as to
whether a person is a Muslim, it shall be decided under the criteria of general reputation,
without making any attempt to question faith, belief, conduct, temperament, character, deed, or
omission that person. Reinforced by this enactment, as long as they hold fast and practice Islam,
they can receive the same treatment as other Muslims. Similarly, Section 4 Save as expressly
stated, this Enactment shall apply to all Muslims living in the State of Selangor and to all
Muslims resident in the State of Selangor living abroad. It shows that the Selangor Islamic
family law allows all Muslims of all races and ethnicities to practice and be protected under the
same law. Registration and trial of non-Muslims in Islamic Family Law is not an issue as long
as they live in Malaysia. According to the guidelines for applying for registration and
confirmation of marriage, if the status or document is both non-citizen or Passport or Social
Pass or Refugee, 4P Application is allowed provided that the applicant is resident in Malaysia,
they must be in Malaysia.

The application of Islamic family law has a huge impact on non-Muslim nationals in
maintaining their lineage and lineage to protect and protect the family institution. When a good
marriage practice and goodwill can produce a moral society and make progress for a country.

8.0 Conclusion

The application procedure for non-citizens who wish to remain in Malaysia is governed by the
requirements of residency outlined in the federal constitution. However, the right to a non-
citizen as a citizen of Malaysia is not the same as a citizen. They have limited access and only
meet human rights requirements. To become a citizen many of the most important documents
of entry into the country in the proper way is a passport, for them no problem as they are a safe
country and a stable travel policy. Contrary to the boycotts, they had to enter this country by
using illegal means for protection, their native Country factors having unstable politics and
frequent wars. According to the Federal Constitution, Article 8 (1) states that all persons are
lawful and entitled to the protection of the same law. They have the same characteristics of non-
citizens but their different ways of accessing the various services. Reaffirmed According to
Acrticle 7 of The Universal Declaration of Human Rights stated that all are equal before the law
and are entitled without any discrimination to equal protection of the law. All are entitled to
equal protection against any discrimination in violation of this Declaration and any incitement
to such discrimination.

Islamic law is a state jurisdiction and is governed by each state, and the application of existing
Shariah Laws differs from one state to another. In addition, Islamic Family Law was created to
provide protection for the parties in the family non-citizens do not have the problem of adopting
the Islamic Family Law of each state if they have met the existing resident criteria for each state
Different for the dismissal they live in Malaysia is managed by their own people without the
power to protect their rights. This is in contravention of the Islamic Family Law (Federal
Territories) Act 1984 section 4 stating that this Act applies to all Muslims living in the Federal
Territory and to all Muslims living in the Federal Territory but outside the Federal Territory.
According to this Act, it is possible for all Muslims including Muslim refugees.
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With the analysis, Islamic family law can be practiced for all Muslims regardless of whether
they are citizens or non-citizens. Refugees should be able to practice Islamic family law to
protect the offspring of Islam and create a peaceful and harmonious society. This is following
article 3 (1) states that Islam is a Federal religion, but other religions may be practiced in peace
and harmony in any part of the Federation. Refugee status is not an issue to enlarge but it must
be resolved and transparent through the cooperation of the authorities to curb the social
problems they face while living in Malaysia Likewise, for Muslim dissidents, there is no
problem in applying existing laws in Malaysia especially on issues of Muslim family. It is a
tribute to Malaysia for being a trusted country to protect and express human rights especially
Muslim refugees. In line with under article 3 (1) states that Islam is a Federal religion, but other
religions may be practiced in peace and harmony in any part of the Federation. It is suggested
that all Muslims regardless of their citizenship status should be bound and protected by the
same law and practice without discrimination. Legislative justice services need to be balanced
and protected regardless of one's status.
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ABSTRACT
Students’ motivation seems to be one of the key issues in the teaching-learning process
nowadays. Students” active participation in the classroom activities is a troublesome question
for many teachers, especially those ones who rely on more learner-centered methodology. This
paper aims to investigate about how students’ speaking skills may be enhanced through the
employment of educational drama techniques. Indeed, drama activities are believed to foster
students’ interest in the subject and, consequently to improve their speaking abilities.

Key words: educational drama, speaking skills.
Introduction

When the spirit Gibrael (Peace Be Upon Him) descended from heaven to meet prophet
Mohammad (Peace Be Upon Him) in the cave of Hiraa, and said to him, "read". <The prophet
replied that he couldn’t read. Gibrael repeated the same question three times. This is a kind of
drama in the era of prophet Mohammed (PBUH).

This is the best evidence of the strong connection between religion and science in the time of
prophet Mohammad (PBUH). A big number of battles and conflicts took place between
Muslims and pagan at that time. Thus, the educational drama was an integral part in the
prophet's approach to direct people to the straightforward way of Islam and spreading it among
them. In fact, the prophet Mohammad(PBUH) used to spread love and peace among people as
he was the best teacher of humanity.

“Education is not the filling of a pail but the lighting of a fire!” (Sir Butler Yeats) Teaching
should be such that it ‘sparks’ students’ interest and inspires them to keep on learning
autonomously. It should also help them take pride in their accomplishments. For foreign
language teachers, this means motivating and recollecting students by presenting dynamic,
creative, meaningful, and enjoyable language classes. When language instruction takes place
outside the target country, teachers need to engage the students in the foreign language and
culture as much as possible by assigning them tasks that encourage language construction in
real and meaningful contexts. In order to accomplish these goals on a consistent basis, teachers
need to normally test their teaching practices with regard to effectiveness and student demand.
At the same time, they should struggle to develop and implement new procedures that will make
student learning even more successful and their own teaching more satisfying. At present-day,
English is the language for international communication, science, education, commerce,
advertising, diplomacy and transmitting advanced technology.

It has also become a "lingua franca" among speakers of languages that are not mutually
intelligible (Donato, 2012). There are over a billion people learning English as a foreign
language while over 750 million people have English as a second language (Donato, 2012).
Teacher’s aim in practicing oral English is to develop student’s ability to communicate
spontaneously and freely. To achieve this aim, teachers need to organize activities in pairs and
groups, to give students the opportunity to use language in face-to-face interactions. They need
to create a situation to teach language in an active and interesting manner because using
conventional methods cannot create enough motivation and interest in EFL learners.
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Dramatization is an outstanding activity for learning oral skills in a safe environment of the
classroom. In this way, students are given specific roles. It gives them the chance to practice
the target language before they do conversation in real environment. It provides a realistic
environment for language practice that learners are free to take turns, ask questions, and change
topics in small groups or pairs. One small action is more powerful than reading hundreds of
course books.

Educational Drama makes learning process more enjoyable. Changing a classroom structure
from a traditional order can be a positive element which will relax students and thus will change
their achievement and perception of the class. Inserting educational drama activities to English
classes can help students to learn while having fun, which in the most circumstances means
learning without the hard work and obstruction. It introduces problem situation dramatically; it
provides opportunity for learners to assume roles of others and thus appreciate another point of
view. It allows for exploration of situations and provides opportunity to practice skills.

Through consuming educational drama procedures to teach English, the monotony of a
predictable English class can be broken, and the syllabus can be transformed into one which
prepares learners to face their immediate world better as competent users of the English
language because they get an opportunity to use the language in operation. Using educational
drama techniques also fulfills socio-affective requirements of the learners. Role-playing can
boost self-esteem, increase classroom morale, encourage participation and create confidence.
students who engage in creative learning learn faster, retain more of what they learn, and are
more prone to apply their learning outside the classroom. The techniques of role playing afford
another approach to involving students in their own learning process toward the clarification of
self-concepts, evaluation of behavior, and aligning of that behavior with drama also allows
students to work together, to cooperate and to solve problems and to find the right solutions.
They may be engaged in creating scenes, producing role-plays, and spontaneously using their
imaginations to learn interactively, in context and to use their creativity and imagination.
Wilhelm in the introduction to Imagining to Learn: Inquiry, Ethics, and Integration through
Drama, book coauthored with Edmiston stated that: “Through drama, students became a part
of the learning process rather than mere observers or inactive receptacles of the rich experience
of learning; in this way, their learning was deeper, more sustained, and infinitely more
complex.” (Wilhelm, 1998: 3). This technique gives teachers the opportunity to teach students
in amore spontaneous, imaginative and attractive way, which would create a love for learning.
It provides valuable problem solving, social, and creative skills. Drama embraces the student’s
imagination and emotions which in many classrooms are neglected. By consuming drama
techniques to teach English, the monotony of a conventional English class can be broken and
the syllabus can be transformed into one which prepares learners to face their immediate world
better as competent users of the English language because they get an opportunity to use the
language in operation. Using drama techniques also fulfills socio-affective requirements of the
learners.

LITERATURE REVIEW: Teaching English Language and Acting Drama is a particular
action to make the learning process more active, exciting, communicative and contextual.
Acting is a way of learning by experiencing. Drama techniques, also, refer to all those
techniques which accompany a dramatic discourse to help a better understanding and better
performance of the text. Drama techniques integrate body, mind and emotions and motivate
students by allowing them to use their own personalities and experiences as resources for
language production (Maley and Duff, 1978, pp.6-7). McGregor, Tate and Robinson (1977), in
Learning through Drama, stated that “Drama revolves around the process of behavior, through
interpersonal response. In acting-out, the individual himself is the prime medium of expression.
Acting-out then is the exploration and representation of meaning using the medium of the whole
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person” (P.16). Drama forces students to interact because acting-out involves a “negotiation of
meaning” (P.17).

Drama and Teaching English Conversation There are several factors that interact in the process
of acquiring language and learning new conceptual information through drama. One of the more
important ones is “learning by doing”. Drama enables students to learn new language and to
understand new ideas by participating in different roles through which they use language to
make sense of ideas. Another important contribution to understanding the interaction between
language acquisition and drama is the principle that learning is situated within interactions,
particularly in drama. Richard Donato (2000) in Sociocultural Contributions to Understanding
the Foreign and Second Language Classroom, stated that: “learning and development, including
foreign and second languages, is situated”. Faltis expressed, “classrooms become sites of
situated cultural and language practices, with learners joining together, sometimes in conflict,
to negotiate new and developing meanings and understandings”.

Drama is useful for teaching and learning of English because it brings to the learner’s
knowledge about language and the development of language skills (Stewig & Buege, 1994,
p.118). Drama is not only a performance, but it is a final product or output of a whole learning
process (Fuentes, 2010, p.321). According to Chauhan (2004), when students act and interact,
they are using their own personal store of language in order to communicate in a meaningful
manner. So the students have opportunities to improve their linguistic abilities and oral
communication. Drama leads to development of learners’ speaking fluency. Hillyard (2016)
mentioned that drama provides learners with drilling and use of ‘divided attention’. In doing
this, learners’ attention is not only focused on accuracy, but also other physical activities. The
aim of teaching English through drama is not to turn learners into professional actors, but to
provide learners with an aid to learn and rehearse the language in its given context (Banerjee,
2014).

Moreover, drama promotes a healthy and interactive environment for the learning of English.
There are also studies to support the advantages of drama on students’ language skills. Firstly,
Banjaree (2014) focused on the results of using drama for teaching and learning language and
communication skills in the classroom. The results revealed that using drama in the classroom
made learning experiences meaningful and fun. Teaching English through drama is a useful
tool to encourage students to learn meaningful communication. In another study, Khosronejad
and Parviz (2013) determined the effect of dramatized instruction on the speaking ability of
EFL learners. The results of the study showed that dramatized instruction has positive effects
on learners’ speaking skills. Drama is seen as a main aid in the acquisition of communicative
competence which is an important part of speaking ability. Moreover, drama is beneficial to
learners as it encourages students to become more self-confident in their English usage by
experiencing the language in operation and real-life situations. Next, Manjooran and Resmi
(2013) conducted a comparative study that involved the use of theatrical performance to
enhance the communicative skills and confidence of a classroom of English language learners.
Moreover, the drama activities can motivate them to use the target language. Drama is a
teaching method which gives the opportunity to involve all student’s senses, interaction,
feelings and further experiences as well as it broadens and stimulates imagination. Bolton is of
the opinion that: “Drama, as an artistic form, increases the scope of life, leading to a wider
experience.” (Bolton, 1984: 12) Drama and the theatre have been known since the ancient times.
“Most familiar to us in the Western world is the theatre of ancient Greece which developed
from celebration and dance into a golden age of theatre (...) Plato, in The Republic, advocated
play as a way of learning. Aristotle urged education in the arts, distinguishing between activities
that were means and those that were ends.” (McCaslin, 2006: 257). The notion of applying
drama to teaching is not new because (...) historically, both drama and theatre have long been
reorganized as potent means of education and indoctrination” (McCaslin 2006: 257). Firstly, it
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was used as a way of entertainment. Nowadays the idea of applying drama in educating young
learners is getting more and more popular among teachers who believe that this method based
on action with the great use of imagination and creativity can contribute to learning and it helps
teaching in a more enthusiastic and successful way

Drama uses the natural human ability to take different roles. The term ‘drama’ comes from
Greek word ‘drao’- which means ‘to try’, ‘to act’. Drama is dated on the cusp of the XIX and
village teacher Harriet Finlay-Johnson firstly employed XX and it in England. “Harriet Finlay-
Johnson, perhaps more than any other pioneer in classroom drama, can claim the right to the
title, on the grounds that she appears to have no model to follow or surpass, no tradition to keep
or break. She was the first in the field, or at least the first whose classroom drama practice was
to be recorded” (Bolton, 1999: 5). She tried to make the school subjects and generally teaching
more interesting. Her lessons were getting more and more popular and admired. She is the
author of the book The Dramatic Method of Teaching. The linguistic goals, which can be
reached by using dramatization in the classroom according to Finlay-Johnson are described as
follows:

Children will be ‘keen to know’. Children teach and learn from each other. Children will
become self-reliant and mainly self-taught Children will acquire a habitual ‘thoroughness’ in
approaching knowledge or skills. Children are to see the teacher as ‘companion’ and ‘fellow-
worker’ (Bolton, 1999: 10-11).

Finlay-Johnson was the pioneer in applying drama techniques and played a significant role in
the issue of second language learning, in Cambridge Henry Caldwell Cook create the basic idea
that children learn best when they are doing. In the book The Play Way he stated that drama is
an effective method of teaching. Wessels gave her definition of drama: “Drama is doing. Drama
is being. Drama is such a normal thing. It is something that we all engage in daily when faced
with difficult situations” and also that "(...) students learn through direct experience." (Wessels,
1987: 7) In other words every person has his or her role to play, everyone is an actor, e.g. arole
of a pupil, a teacher, a mother or the role of the customer in a shop. There are plenty of situations
where people ought to behave suitable to their position or the situation they are in. It is a part
of human life. Bahman is the opinion that: Activities like role-play, scripted drama,
presentations and puppet shows an excellent way to build children’s emotional intelligence as
they allow children to express their feelings and promote empathy. It is often easier for children
to express themselves freely under the guise of another character, a puppet or a pretending to
be someone else than to express themselves. This is particularly true of older children who may
feel it is easier to say certain things through drama than face-to-face. (Bahman, 2008: 81)

Courtney is also of the opinion that people’s “life is a drama” (Courtney, 1980: 13) because
people always have to act and improvise. Humans do not have any script how to live and behave
that is why they have to anticipate in situations that are unplanned and new for them. Also
children from the very beginning play house and take the role of parents or they pretend to be
teachers, doctors, singers, or simply adults. Koste described the child’s behavior: “He looks at
the world around him and plays what he sees—going to the office, driving a bus, make-believe
stores or parties and on and on. He tries different ways of acting, assumes various roles and
challenges himself with all sorts of problems.” (Koste, 1995: 2). Drama for Courtney means:
“The human process whereby imaginative thought becomes action, drama is based on internal
empathy and identification, and leads to external impersonation.” (Courtney, 1980: 13). As it
is said above, there are many definitions of drama. On the other side, drama used for teaching
slightly differs from the theatre performance. Drama in the context of teaching includes real
communication that means involving emotions, ideas, feelings appropriateness and
adaptability; in other words, an opportunity to use a foreign language in operation that could be
absent in a traditional and conventional language class. This kind of activities contributes to the
educators' repertoire of pedagogical strategies creating them a wider option of activities which
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are learner- centered and more efficient in teaching English. McCaslin presents the educational
aims of using drama: 1. Creative and aesthetic development. 2. The ability to think creatively.
3. Social growth and the ability to work cooperatively with others. 4. Improved communication
skills. 5. The development of moral and spiritual values. 6. Knowledge of self. 7. Understanding
and appreciation of the cultural backgrounds and values of others. (McCaslin,1998: 56)

While there is sufficient and extensive practice in the classroom children are more confident in
their language abilities, they develop the awareness of the use of second language and they
react more spontaneously, quickly as well as naturally in the real situations. Bolton gives his
reasons for applying drama in education:

1. To help students understand themselves and the world they live in. 2. To help students
know how and when (and when not) to adapt to the world they live in. 3. To help students
gain understanding of and satisfaction from the medium of drama. (Bolton, (cited in
McCaslin) 2006: 263)

2. Drama helps to develop the awareness of the use of language in different environment
and situations, building self-confidence, creativity, spontaneity, and improvisation and
involving emotions of the participants. Drama facilitates an active involvement of
learners. Thus, the learners’ experience using language in the classroom becomes similar
to the real-life experience. The learners’ understanding is enhanced, the knowledge
deepened and skills necessary for successful reproduction of a language acquired. The
use of drama can contribute to build a solid base which second language need to have in
order to be more competent and confident user of the foreign language. Notwithstanding,
drama activities are an excellent means for practicing correct pronunciation and stress
position of language units. Goodwin stated “drama is a particularly effective tool for

pronunciation teaching since various components of communicative competence
(discourse intonation, pragmatic awareness, nonverbal communications) can be practiced
in an integrated way.” (Bolton, 2001: 126) Working and practicing proper

pronunciation and intonation in a foreign language result in better and more fluent
communication.

Other creativity and education experts, such as Cogwell and McLauchlan (2014),

find that among other various features that make process drama effective as a teaching
and learning tool was that it, “allowed students to create and express ideas through art, a
communicative experience that enriched both cognitive understanding and affective
response” (p. 72). Students often appreciate opportunities to demonstrate creativity. For
instance, written student responses to an arts-based intervention study by Pruitt, Ingram,
and Weiss (2014) included statements such as: “[Art] helps my brain function right so |
can be creative” (p. 14). Another student in Pruitt et al.’s (2013) study spoke of how art
10. allowed for a better visualization of ideas that were then more easily transferred.

©ooNo Ok~ w

The use of drama as a method for teaching is not new. Historically, both drama and theatre have
long been recognized as potent means of education. The difference is that they are used in
different ways now.

Drama and theatre arts have been around since ancient times. Initially plays were dramatized
inside the church, but as time passed they came out of the walls of church. As Moore (2004)
believes, drama provides a fun means of learning.

It brings the affective back into the classroom, an institute where emotions and learning are
categorically divided. Recent brain research proves that emotions are linked with learning.
When students connect to the concept emotionally, they will have a better understanding of it.
When the teachers teach using the arts they are linking prior experiences with new stimuli.
Teaching using drama brings emotion and teaches together (Moore, 2004). According to
Dodson (Dunar, 2012) drama has played small but consistent role in language teaching in
Britain and The United States since 1970’s. As Dunar (2012) mentioned, the early, most well-
known advocates of drama in the L1 classroom were Bolton. He used drama in classes for all
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subjects and made it “the center of the curriculum”. Later on, L2 practitioners adapted drama
in their practices and drama gained popularity in foreign language teaching.

Drama Drama is useful for teaching and learning of English because it brings to the learners
knowledge about language and the development of language skills (Stewig & Buege, 1994,
p.118). Drama is not only a performance, but it is a final product or output of a whole learning
process (Fuentes, 2010, p.321). According to Chauhan (2004), when students act and interact,
they are using their own personal store of language in order to communicate in a meaningful
manner. So the students have opportunities to improve their linguistic abilities and oral
communication. Drama leads to development of learners’ speaking fluency. Hillyard (2016)
mentioned that drama provides learners with drilling and use of ‘divided attention’. In doing
this, learners’ attention is not only focused on accuracy, but also other physical activities. The
aim of teaching English through drama is not to turn learners into professional actors, but to
provide learners with an aid to learn and rehearse the language in its given context (Banerjee,
2014). Moreover, drama promotes a healthy and interactive environment for the learning of
English. There are also studies to support the advantages of drama on students’ language skills.
Firstly, Banjaree (2014) focused on the results of using drama for teaching and learning
language and communication skills in the classroom. The results revealed that using drama in
the classroom made learning experiences meaningful and fun. Teaching English through drama
is a useful tool to encourage students to learn meaningful communication. In another study,
Khosronejad and Parviz (2013) determined the effect of dramatized instruction on the speaking
ability of EFL learners. The results of the study showed that dramatized instruction has positive
effects on learners’ speaking skills. Drama is seen as a main aid in the acquisition of
communicative competence which is an important part of speaking ability. Moreover, drama is
beneficial to learners as it encourages students to become more self-confident in their English
usage by experiencing the language in operation and real-life situations. Next, Manjooran and
Resmi (2013) conducted a comparative study that involved the use of theatrical performance
to enhance the communicative skills and confidence of a classroom of English language
learners. The study showed that the students who received the instruction through the theatrical
performance improved communicative abilities than those students in the control group who
did not provide with the theatrical performance. The results suggest that drama activities can
be used to enhance learners’ language skills. Moreover, the drama activities can motivate them
to use the target language.

Conclusion:

It can be observed that all the researchers mentioned above do not discuss any aspect related to
the impact of Utilizing educational Drama on Improving Palestinian 7th Graders speaking skills
in Palestine.
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ABSTRACT

The development of the halal industrial market that is rapidly in the international arena has
made the industry as one of the priorities of development in many Muslim countries, including
Indonesia and Malaysia. It is characterized by the harmonization of the Law of the Republic of
Indonesia No. 33 year 2014 about Halal product guarantee which brings out many Halal
Examiner Institute of Halal Center in these areas. In the future, the purpose of this research is
to know the effectiveness of the implementation of Islamic emoji products in Indonesia and
Malaysia companies that already have label of halal product. On the agenda of the study brought
the variable of Islamic emoticons products as a development of the concept of product
‘Tayyiban’, a product that is based on the provisions of Islamic religious teachings. Emoticons
of Islamic product is a product that is halal and ‘tayyib’ (useful), has the power of Ukhuwah
and Barokah (blessing), which is the principle of sharia that is strongly obeyed and applied to
products produced by the company of Indonesia and Malaysia through the product process
Good halal (Tayyib).

Key Words: emoticons, halal product, tayyib, Indonesia, Malaysia

Introduction

The development of today's halal industry is booming, with the world becoming more and more
aware of the concept of halal brought by Islam which is universal and comprehensive and not
merely religious in nature (Wahab et al., 2015). This was also pushed by the rise of Muslim
community awareness to apply the concept of Islamic teachings in their daily lives and was also
supported by regulations from the state and government through the Halal Product Guarantee
Act. The growth of the halal food industry has been very encouraging and the economic
potential of the demand for this industry has led to countries such as Malaysia, Thailand,
Indonesia and Brunei striving to boost their halal food production industry (Abdul Hamid et al.,
2015). Malaysia and Indonesia with its comprehensive halal ecosystem wants to position itself
as the halal hub in the Asian region. The global Halal market estimated to be worth US$150
billion a year and the Halal food industry pegged to grow at a rate of 2.9% annually (Asia Inc,
July/August 2007), busi

nesses should indeed be tapping at this growing market segment (Al-Harran & Low, 2008).The
rapid growth of the halal industry has also led to the development of halal law in both countries,
Indonesia and Malaysia. The potential market for halal products in Indonesia and Malaysia is
huge. Especially now that the Sharia-based industry, including halal products, is experiencing
rapid development amid the increasing religious tendencies of people in both countries (Rama,
2014).
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The study of consumer behaviour in Malaysia and Indonesia is vital when it comes to marketing
of halal products, for applying 4Ps (Price, Product, Promotion and Place) and other strategic
options—of Halal products with reference to Halal companies. Halal food also adheres to strict
standards in hygiene and sanitation, and is not harmful to health. M. Sabri's research shows that
McDonald's in Singapore can be seen as a prime example. This has seen the entry of eight
million customers a year after obtaining halal certification. Since being certified halal, KFC,
Burger King and Taco Bell have seen a 20% increase in subscribers (Sabri, 2006). Consumers
would turn their attention to a well-marketed product that does not have a halal mark but they
would read its ingredients, in contrast to purchasing one that has less credibility but sports a
halal logo (Al-Harran & Low, 2008). It is therefore worthwhile that we take a closer look at
consumer intention to choose halal products that can be used to predict and satisfy customers
and company objectives (Lada, Harvey Tanakinjal, & Amin, 2009).

Learning from a number of cases of marketing existing business products, the industrial world
and companies view ethics in business as an important instrument that must be placed at the
forefront. One important aspect that marks the rise of business ethics among companies
(producers) is the rise of food products with the label "halal". The existence of the brand is
indicated by the potential buyer when they already have a brand information and will form a
particular perception, where A positive perception of brands has an impact on consumers
intention to buy the brand from the offered products (Hasibuan, Dharma, Putra, & Anggraini,
2017). The phenomenon of halal product labeling is not only a national and local business trend,
but also an international trend. Such as Codex Purity, the Islamic Food and Nutrition Council
of America (IFANCA) and the Australian Quarantine and Inspection Service (AQIS) are
tangible forms of globalization of the halal product globalization (Muhammad, 2009). Based
on the above data, a business phenomenon can be drawn, namely how the implementation of
Islamic emoticon products, which can be analyzed or examined through the labeling of halal
products that have been running in Indonesia and Malaysia.

Result and Discussion
The Rules of Islamic Emoticons Products

All Muslims are required to eat halal (permissible) food, which is almost everything, but does
exclude pork and alcohol and their derivatives. For meat to be considered halal, it must be from
an animal which has been killed as the name of Allah is mentioned. Any meat killed without
that condition being met, cannot be considered halal. The concept of halal is much more than
just an idea relating to meat or halal slaughter, it also relates to purity (tayyib) and considers
people, products, and process, in a word pairing mentioned many times in the Qur’an
(Routledge Handb. Halal Hosp. Islam. Tour., 2019). Halal food is defined as being “free from
any component that Muslims are prohibited from consuming”(Kurniadi & Frediansyah, 2017).
Halal food includes milk (from cows, sheep, camels, and goats), honey, fish, legumes, grains,
and plants (that do not intoxicate). Haram food includes swine meat, pork-based products and
by-products; carrion or dead animals; blood and blood by-products; animals slaughtered or
killed without the name of Allah; intoxicants (e.g. alcohol and narcotics); carnivorous animals;
birds of prey; and land animals without external ears, e.g. snakes and worms . The Quran states
that:

Prohibited to you are dead animals, blood, the flesh of swine, and that which has been
dedicated to other than Allah, and (those animals) killed by strangling or by a violent
blow or by a head-long fall or by the goring of horns, and those from which a wild
animal has eaten, except what you (are able to) slaughter (before its death), and those
which are sacrificed on stone altars. (QS. Al-Maidah, 3)

You who believe, eat the good things We have provided for you and be grateful to God,
if it is Him that you worship. He has only forbidden you carrion, blood, pig’s meat, and
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animals over which any name other than God’s has been invoked. But if anyone is
forced to eat such things by hunger, rather than desire or excess, he commits no sin:
God is Most Merciful and Forgiving. (QS. Al-Bagarah, 172-173)

These verse Al-Maidah, 3 indicates what can be eaten and what cannot. Furthermore, halal food
must be food that is clean, safe, and healthy to consume, while haram food is any food that
could harm humans as forbidden by Allah. These verses Al-Bagarah, 172-173 signify the need
to produce halal and tayyib foods that are interpreted as permitted and wholesome. Tayyib is
used to refer to a standard that has been revealed in the books of Allah that come prior to the
Quran, i.e. the Torah (the Old Testament) and the Injil (the New Testament). Considering Halal
as a subject and Tayyib as a process, facilitates Halal certification procedure. The main
objective of Tayyib is to produce clean and pure, food and to create a comfortable feeling as a
main goal, which can be achieved if food is produced according to Sharia (Islamic principles).
Halal labelled food should reflect the concept of Halal and Tayyib, particularly the
identification of all ingredients involved in the production, determination of Halal and toxicity
status, and removal of repulsive, Najis (ritually unclean) and toxic ingredients (Alzeer, Rieder,
& Hadeed, 2018). Tayyib highlights a universal standard of food consumption. This is also
supported by the classical definitions of Tayyib, which are as follow: (1) A thing which is not
abominable, which is attractive and which a sound mind person considers good for health; (2)
Tasty, delicious, wholesome, free from hazards to health; (3) Free from hazards to health,
delicious and nourishing; (3) A thing that is medically suitable for consumption (Ur Raheema,
2018).

Islamic emoticonic products are halal and toyyib products (useful). One of the things that cannot
be removed from the communication process is the need for emoticon or the use of symbols.
Symbols or emoticon are something used to denote something else, based on a group of people.
These symbols can be verbal, nonverbal or other objects whose meaning is mutually agreed
upon, for example putting up a yellow flag is a sign of grief for some people on the island of
Java Indonesia (Keddie, 1963). The emoticons or symbol is very varied and depends on the
culture that takes place in one place. There are many moral messages contained in the
symbolism. the symbol is said to be islamic or not islamic, the problem is that we lack the will
and ability to find the meaning of the message behind the symbols, and we fall into the
normative tendency of the substitute in interpreting the arguments, causing confusion in
understanding the concept of 'shirk' (Subur, 2017). Due to the fact that the symbol of the Islamic
emoticons is when it is not contrary to Islamic law and ethics for business (Stanton, 2018).

Business ethics refers to the ethical rules and principles applied in any business activities,
defines Islamic ethics as “the code of moral principles that are prescribed by the Quran and
Sunnah”. The basis for Islamic ethics includes: truthfulness, trustworthiness, generosity and
leniency, and avoidance of immoral behaviour such as fraud, cheating, and deceit. The ethical
values such as honesty, trustworthiness, and care for the poor are similar under Islam, Judaism,
and Christianity, and that there is a common approach within the Abrahamic religions.
However, with respect to business, Islamic ethical values cover the entire aspect of business
practices and include issues of interest (riba), taxation (alms or zakat), and accumulation of
wealth. These are similar to other Abrahamic religions but also depend on scriptural
interpretation, the nature of institutions, and religiosity (Razak, Hall, & Prayag, 2019).

In the Islamic world and religiosity, the use of emoticon as a medium of communication is not
unusual. However limited the knowledge and rigor in interpreting nash / arguments, it is not
uncommon for many to deny the existence of emoticon in the process of religious life. Which
then categorizes the emoticon of the religious life into superstition or even irresponsibility,
namely idolatry. Not only in prayer and worship, the use of emoticon is also common in the
educational process. As the caliph Umar bin Abdul Aziz did, when he received a complaint
from a Jew who was being mistreated by one of his governors in his constituency, Umar bin

29



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Abdul Aziz took a camel bone and then stabbed the bone with a sword, then ordered The Jew
was to bring the bone to his governor. As the bones were brought before the governor, the
governor suddenly shook and spat. The Jews were amazed. When asked, the governor replied,
"This is a message from the Umar caliph that | should do just as well as the straight line to this
bone. If | can't, then the sword will straighten my way. " The governor then apologized for his
mistake. Seeing this incident, the Jew bowed to the two men he met, and then firmly uttered
two confession sentences. The process of communicating with the emoticon, has played a role
in the Jews' conversion to Islam. A symbol in the form of a logo or emoticon is used to convey
a message or a marketing message that is easy to understand for consumers (users). In the case
of a product, the shape of the logo or its halal symbol is important to know the condition,
quality, message of the product, whether or not it is legal.

Halal certification system is vital for the customers who prefer to consume Halal products. Here
the definition of Halal is taken through the views of eminent Islamic scholars. Different
interpretations of Halal items are being made, whereas many bodies are certifying these as Halal
products (Khan & Haleem, 2016). Halal is an Arabic word that means it is legal or that what is
permitted and permitted by the lawgiver (Allah), whereas Haram means breaking the law or
being prohibited (Qardawi, 1985). The principle of halal and haram in Islam according to Yusuf
gardawi is: (1). All things created by Allah Almighty are lawful, except by some exceptions are
specifically prohibited; (2) Halal or haram food is based on the commandments is mentioned
in the Quran and the Sunnah; (3) All haram intermediaries are haram; (4). Everyone who is
lawful rejects something haram; (5)Prohibiting the haram Against the Illegal The Same as
Syrik; (6). About the halal & haram alone is God's right; (7) Stay away from discouragement
for fear of engaging in haram activities (Qardawi, 1985). Therefore, usually, when a Muslim
wants to buy foods, the first thing to note is the logo of halal. Halal logo forms from different
worlds are different, but one thing is the same that is written in Arabic halal.

The halal logo classification can be categorized into the logo identification. Research that
supports the identification of this logo is like the detection of a company's logo (Hendrick et
al., 2018). When a product is halal certified, symbols are usually printed on the packaging to
inform consumers. For example, the Food and Nutrition of the American Islamic Council
(IFANCA) uses a crescent moon, the symbol means "good for Muslims" (Anonymous, 2009).
There are several other symbols used by halal-certification institutions, such as Arabic letters,
Arabic letters for halal words or the actual word "halal”. However, the product will be more
accepted by Muslim consumers if the logo is from a local or halal authority, in the case of
imported products, if it denotes a reputable halal-certified organization. The halal logo is an
authoritative, independent and reliable testimony to support halal food claims. In addition, it
provides 100% profit from a larger market share: there are no non-Muslim market / client
losses. Halal certification increases the selling power of products in Muslim countries and
markets and requires small investment costs, compared to some revenue growth. Finally, halal
images of products are encouraged to meet varied customer needs. The marketing of the goods
with the halal logo contains the mission of fellowship (ukhuwah) and the blessing of each
product offered in line with the Quran and the Sunnah and does not have any detrimental effect.

Many consumers use Halal logo as an important cue in their purchasing decision. Thus the
guestion remain on whether consumers really use Halal logo as a cue or the answer given to the
researcher is the exactly what the researcher really expected to hear due to a subjective norm
(Ismail, Othman, Rahman, Kamarulzaman, & Rahman, 2016). Food ingredients, which can
legitimately claim to be "halal”, will win the trust of Muslim consumers and become an
important part of brand equity. A halal logo on the packaging is a sign of certainty. The history
of emoticons on Muslim websites, forums, and chat threads is, or was historically, one of eager
adoption. This is an important point: if no site members were adopting and deploying
emoticons, there would be little need for users to discuss their appropriateness. Second,
although Islamic, text-based emoticons have emerged and been available for more than a

30



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

decade, regular, humanoid smileys remain popular. These image-based emoticons, like many
new technologies, have and continue to engender anxieties and concerns, in terms of whether
they are necessary, whether they are appropriate, and whether they are a positive or negative
influence on users and society in general. Among Muslims the questions about emoticons have
led both to requests for scholarly rulings and to discussions among ordinary Muslims (Stanton,
2018).

On the agenda of this research is the emoticon product of Islam is a halal product that
fulfills Islamic law which is characterized by bile, fellowship and blessing. These products can
be viewed from the product packaging available.

Some other examples of Islamic emoticons are creating Arabic expressions in Arabic as such
pictorial icons.
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The confusion among the informers between Halal logo are clearly shown and the reason why
there are still informers that think that Halal logo 2 is the current Halal Malaysia logo is due to
the words “Jabatan Kemajuan Islam Malaysia” used in the previous Halal logo even though
this logo is no longer valid. In 2003, the old Halal logo design has been replaced with the new
one where the word “Jabatan Kemajuan Islam Malaysia” has been replaced with the word
“Malaysia” which offer better security features in order to avoid fraud and confusion among
consumers (JAKIM, 2014) .

In the context of Islamic emoticons (Islamic emoticons) "halal” apart from the emotions and
icons that are interpreted on each product must be characterized by toyyib, ukhuwah and
barokah. Therefore, the formulation of delivering halal product information using Islamic
emoticons is easier to understand for the general public. With the intention that the essence and
substance of the product can be conveyed perfectly. This research agenda is also strengthened
by the results of Abdul Ghani's (2012) research which shows that in general visualization of the
use of finance scheme descriptions is more easily recognized and understood by the public
(Ghani, 2016).

Halal Product Branding Between Indonesia and Malaysia

The halalness of a product becomes a mandatory requirement for every consumer, especially
Muslim consumers. In the international trade system, issues of certification and product
marking are getting good attention in order to provide protection to Muslim consumers
throughout the world as well as strategies to face the challenges of globalization. Nowadays,
there are many foods, drinks, medicines and cosmetics on the market. Consumers often do not
know whether the product they use is halal or haram. Halal signs are often misused by business
actors to attract consumers' interest in buying a product, even though the product has never been
examined by a halal inspection agency and does not have a halal certificate so that consumers
feel disadvantaged because illicit goods are given halal marks (Triasih, Heryanti, &
Kridasaksana, 2017).

One important aspect that marks the rise of business ethics among companies (producers) is the
rise of food products with the label "halal". in a case study in Indonesia, the labeling of halal
products mandated by the Law of the Republic of Indonesia (UU) Number 33 year of 2014
concerning halal product guarantee is an innovation that must be done by businesses in
Indonesia. Because the JPH Law aims to provide comfort, security, safety, and certainty in the
availability of halal products for the public in consuming and using products; and increase
added value for business actors to produce and sell halal products (Charity, 2017). Therefore,
the importance of the official (original) Halal logo is something that cannot be bargained
anymore, because all products that enter, circulate, and trade in the territory of Indonesia must
be halal-certified because this is the mandate of the 2014 JPH Law.

For Muslim, the halal logo is important to identify before buying some products (Hendrick et
al., 2018). The Halal logo is not the same for every country. Both Halal logo Indonesia and
Malaysia are different. Halal Malaysia logo has become an integral part of marketing Halal
products and services especially in Malaysia. However, the function of logo is merely as a
visual cue that uses to represent something (Ismail et al., 2016). To understand the value of
Halal Malaysia Brand is really crucial because as a co-brand to the other product, Halal
Malaysia must offer some value to its partner and if there is no significant value offered by
Halal Malaysia then there is no point of the synergy because such endeavour does involved
cost. If consumers don’t really recognize Halal Malaysia Brand as credible Halal assurance cue
then there is no reason for co-branding and if the situation persists in future, consumers
especially Muslims are the one who will have to pay the price (Ismail et al., 2016).
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Based on 2016 Thomson Reuters data, the score of Indonesia's Islamic economic indicators
ranks 10th, while Malaysia ranks first. Nevertheless, Indonesia has a highly developed halal
sector, namely the food and beverage industry and the fashion industry. While the potential of
other industries that deserve to be developed are the financial industry, the pharmaceutical and
cosmetics industry, the tourism industry (Barus, 2017) .

According to Difi A. Johansyah, Indonesia still has to catch up with other countries that are
developing the halal industry. Call it like Thailand with halal certified food production,
Australia exports halal meat, China which exports Muslim clothing to the Middle East, and
Korea and Japan which produce a lot of halal cosmetics. Ideally, Indonesia is not just a market,
Indonesia's opportunities are huge. According to Perry Warjiyo, Indonesia is the largest halal
market in the world. The halal business market in Indonesia is approaching Rp 3,000 trillion in
2015, not including halal clothing and halal tourism. But who is the player, not a Muslim
country but a country that is in fact a their religions of non Muslim. Therefore, the halal lifestyle
(halal lifestyle) is a new breakthrough in the current Islamic economy (Sholihah, 2017).

The essence of a halal product is a product that has been declared lawful in accordance with
Islamic law (JPH Law, 2014), which does not involve the use of illegal (prohibited) materials,
labor or environmental exploitation, and is not harmful or intended for harmful use. Every
Muslim, individual Islamic organization or institution can issue a halal certificate, but
acceptance of the certificate depends on the import country or Muslim community served
through that certification. For example, to issue halal certificates for products exported to
Malaysia and Indonesia, halal certificates issuing bodies must be listed on an agreed list for
each country. Halal Product Guarantee Agency, hereinafter abbreviated as BPJPH, is a body
formed by the Government of Indonesia to organize Halal Product Guarantee (JPH). Halal
Product Guarantee is the legal certainty of the halal status of a Product as evidenced by a Halal
Certificate (Agus, 2017). In Malaysia, halal certification is managed, regulated, and monitored
by the Department of Islamic Development Malaysia (JAKIM), established by the Government
of Malaysia. Since 1974, JAKIM plays a significant role as accreditation body for halal food
and product certification in the country. In 1994, a standardized logo was used for halal-
certified products (Saidin & Rahman, 2016). Whereas in Malaysia, the Malaysian Islamic
Progress Position (JAKIM) took a list of organizations from 16 to only three approved
organizations. About 50% of previously approved and now registered by JAKIM are not even
active in issuing halal certificates, according to JAKIM sources. Other registered organizations
fail to meet JAKIM guidelines (Aliff et al., 2015).

Malaysia and Indonesia in millennial period has taken a lot of initiatives to promote its halal
products such as through halal branding, islamic emoticon product, promotion, e-commerce
and distribution. However, it is doubtless that there are a lot of problems and challenges
especially in halal certification and legal rights in getting intellectual property protection and
public trust. The important aspect of Halal Malaysia and Indonesia brand equity which pointed
to a serious issue in relation to the Halal brand. Awareness is the most fundamental part of the
brand equity, and its’ also provides a clue on the current status of this brand. However, in order
to achieve a higher level of equity, first a brand should be easily recognized by consumers.
Many previous studies suggested that Halal logo were a main factor that determine consumers’
decision, nevertheless this study found that Halal logo is not the only consideration that usually
being considered by consumers during any of their Halal decision making process. The attitude
toward halal labeling and subjective norm have positive and significant influence on the
variable of intention with very significance.

Conclusion

The variable of Islamic emoticons products as a development of the concept of product
‘Tayyiban’, a product that is based on the provisions of Islamic religious teachings. Emoticons
of Islamic product is a product that is halal and tayyib (useful), has the power of Ukhuwah and
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Barokah (blessing), which is the principle of sharia that is strongly obeyed and applied to
products produced by the company of Indonesia and Malaysia through the product process
Good halal (Tayyib). Islamic emoticonic products are a halal and tayyib (beneficial) product,
possessing the power of fellowship and barokah (blessing), a highly coherent shariah principle
and applied to products produced by companies through the Halal Product Process (PPH) which
is a series of activities to guarantee Product specifications include the provision of materials,
processing, storage, packing, distribution, sales, and product delivery.
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ABSTRACT

The term ‘Contemporary Muslim Societies’ in this research refers to Muslim-majority societies,
which are the 57 member states of the Organization of Islamic Cooperation (OIC). These
societies suffer from many moral problems such as corruption, negligence, irresponsible
behaviour, exploitation, harassment, discrimination, breach of privacy, lying and cheating.
These problems could potentially jeopardize any development efforts. Political leaders, social
scientists and policy makers obviously tend to focus more on physical as well as technological
aspects of development. Models of developments that overlook ethics in general and social
ethics in particular most likely will be unsuccessful. Islamic Shariah sources of knowledge,
especially the Qur’an and Hadith, as well as historical evidences show that moral decay is one
of the main causes for civilization decay and community chaos. One of the fundamental
characteristics of Shariah is that it is a blessing for the world (rahmatan lil alamin) and one of
its main objectives is to accomplish good character. The primary sources of the Shariah provide
pertinent insights on ethics and morality in general and social ethics in particular. There are
more than one thousand verses in the Qur’an and numerous Hadiths that deal with ethics. For
instance the Qur’anic chapters (Surahs) Al-Hujurat (Qur’an: 49), Lugman (Qur’an: 31) and Al-
Noor (Qur’an: 24) constitute a solid ground of Islamic ethics study. Besides, Muslim
scholarship on the topic particularly the Moral World of the Qur’an by Muhammad Abdulla
Draz, the Ethico-Religious Concepts of the Qur’an by Toshihiko Uzutsu, and Ethics of Islam
by Yusuf Al-Qaradawi is worth exploring in this context. This paper is an interdisciplinary
library study, which attempts to answer the question of what Islamic ethics is all about. It
provides an overview on the meaning and scope of Islamic ethics and includes highlights from
the Qur’an and Hadith as well as discussion of the views of a number of prominent Muslim
scholars. Then, it addresses the question of why Islamic ethics is relevant to contemporary
Muslim societies. Here, it critically explores the ethical roots of the current major problems and
challenges in contemporary Muslim societies. This study concludes by an attempt to answer
the ‘how question’ by highlighting the role of Shariah scholars, sociologists, ethicists, policy
makers, and political leaders in the moral development by enhancing Islamic ethics to maintain
community harmony, balance, cohesion, and strength to adapt to modern challenges the local
and global levels. In this analysis, the author uses the thematic commentary on the Qur’an
(Tafsir Mawdhue’) and Hadith methodologies, and integrates the methods of sociology and
Ethics as a discipline of study.

Keywords: Islam, Shariah, Ethics, Development, Methodology, Muslim societies

Introduction

The main sources of Shariah; the Qur’an and Hadith, provide pertinent insights and numerous
teachings on ethics and make ethical behaviour and good character paramount. A cursory
survey on the development of Islamic Ethics as an area of research shows that the field suffered
from two major problems. On one hand, Western scholarship on ethics from ancient to
contemporary times leaves a vacuum in field due to their silence or even negligence of Islamic
Ethics. Worse than this, on the other hand, Muslim scholarship has not given enough analysis
of Islamic Ethics in a clear and systematic way to avoid confusions. Thinking of the enormous
Figh and Tafsir works in comparison with ethics in the Islamic heritage, one could easily
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observe that writings on ethics are minimal and most often included in Sufi (mysticism) works
and tradition, and addressed as manners (adab). However, since the middle of the 20" century,
Islamic ethics has been gaining some momentum as major works on Islamic Ethics in general
have been published. These works include La Morale Du Koran (the Moral World of the
Qur’an) by Draz in 1951, the Ethico-Religious Concepts in the Qur’an by Izutsu in 1966, and
most recently Ethics in Islam by Yusuf Al-Qaradawi in 2018.

However, looking at the current situation in contemporary Muslim societies suffer from many
moral problems such as corruption, negligence, irresponsible behaviour, exploitation,
harassment, discrimination, breach of privacy, lying and cheating. These problems have ethical
roots and could potentially jeopardize any development efforts. Political leaders, social
scientists and policy makers obviously tend to focus more on physical as well as technological
aspects of development. Models of developments that overlook ethics in general and social
ethics in particular most likely will be unsuccessful. Shariah sources of knowledge, especially
the Qur’an and Hadith, as well as historical evidences show that moral decay is one of the main
causes for civilization decay and community chaos. One of the fundamental characteristics of
Islamic Shariah is that it is a blessing for the world (rahmatan lil alamin) and one of its main
objectives is to accomplish good character. The primary sources of the Islamic Shariah provide
pertinent insights on ethics and morality in general and social ethics in particular. There are
more than one thousand verses in the Qur’an and a number of Hadiths that deal with ethics. For
instance the Qur’anic chapters (Surahs) Al-Hujurat (Qur’an, 49), Lugman (Qur’an, 31) and Al-
Nur (Qur’an, 24) constitute a solid ground of Islamic social ethics study.

This paper is an interdisciplinary study, which attempts to answer the question of what Islamic
ethics is all about to avoid confusions and fill in the theoretical vacuum left by western
scholarship. It provides an overview on the meaning and scope of Islamic ethics. It includes
highlights from the Qur’an and Hadith as well as discussion of the views of prominent Muslim
scholars. Then, it addresses the question of why Islamic ethics is relevant to contemporary
Muslim societies. Here, it critically explores the ethical roots of the current major problems and
challenges in contemporary Muslim societies including corruption, climate change, women
empowerment and gender gap, poverty, and dictatorship. This study concludes with an attempt
to answer the ‘how question’ by highlighting the role of elite particularly Shariah scholars,
sociologists, ethicists, policy makers, and political leaders in the moral development by
enhancing Islamic ethics to maintain community harmony, balance, cohesion, and strength to
adapt to modern challenges the local and global levels. In this analysis, the researcher uses the
thematic commentary on the Qur’an (7afsir Mawdhue’) and Hadith methodologies and
integrates the methods of sociology and Ethics as a discipline of study.

What is Islamic Ethics?

Ethics as a description of character, judgment on human actions whether good or bad, right or
wrong, desirable or undesirable has existed in all human societies in all times. Ethics as an area
of study and academic interest existed in almost all religions, philosophy, and intellectual
teachings. However, in recent decades ethics in general and Islamic ethics in particular has
emerged as an independent discipline. Many contemporary scholars and institutions showed
great interest in the field, published books and articles, organized seminars and conferences,
and offered academic programs and trainings. The following paragraphs briefly discuss the
essential meaning and scope of ethics in general and Islamic ethics in particular.

1. The Literal and Technical Meaning of Ethics

The Arabic noun Khulug plural Akhlaq refers to the English word ‘ethics’. One of the classic
Arabic dictionaries explains that linguistically Akhlaq is like creation in terms of origin and

38



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

thus they are two words from the same origin or being two sides of the same coin. Creation
refers to the physical features that can be perceived visually, meanwhile ethics relates to
personal qualities that cannot be perceived with concrete visual abilities but with inner states.
(Al-Asfahani 2007, 96-97) The Arabic term ‘khulug’ also means religion, temper and character
(Ibn Mandhur 2003, 5:140) However, in the modern Arabic dictionaries ethics means a set of
stable personal traits from which good or bad actions proceed without thinking and
speculations. (Anis et al. 2004, 1:252) Generally, the term ‘Akhlaq’ in the Arabic literature
means disposition, character, manner, and temperament, which could be good bad. Technically,
ethics as discipline is generally defined as the science that deals with conduct as far as this is
considered right or wrong, good or bad. If it is attributed to Islam it basically mean that the
science of ethics from the Islamic worldview where the main sources of Shariah lay down its
foundation and constitute the parameters of moral judgement as the following paragraphs
elucidate.

2. Ethics in the Qur’an and Hadith

The Qur’an and Hadith provide pertinent insights on ethics. It is very hard to count all the verses
that directly deal with ethics, but in general, there are more than one thousand verses of the
Qur’an deal with ethics either directly or indirectly. It is worth mentioning in this regards that
the number of what is called ‘Ayat al-Ahkam’ (legal verses of the Qur’an) are around five
hundred verses and this made them approximately half of the verses related to ethics. Similarly,
the so-called ‘Ahadith al-Ahkam’ (legal texts of hadith) are numerous however the Prophet’s
Hadith is very rich with ethical principles, commandments, and teachings.

The Qur’an was revealed to guide the humanity to what is most right of character (Qur’an, 17:9)
in fact the religion of Islam is all about ethics as it was described by Allah as ‘khulug adhim’ a
great religion with great moral code (Qur’an, 68:4). Almost everything in the Qur’an relates to
ethics including the five pillars of Islam for instance lgamat as-Salat (establishing regular
prayers) a day builds strong moral character and a powerful five-time reminder a day that helps
prevent evil and indecency acts (Qur’an, 29:45). Another illustrative example is paying Zakat
(tax alms) as it purifies the soul from greed, selfishness and promotes care for the poor,
destitute, and the less advantaged people (Qur’an, 9:60, 103). One of the most indicative
commandments for Islamic ethics in the Qur’an is what Allah (Almighty) says “God commands
justice, and goodness, and generosity towards relatives and He forbids immorality, and
injustice, and oppression. He advises you, so that you may take heed.” (Qur’an, 16:90).
However, the essence of Islamic ethics in the Qur’an is in the teachings of the verse “Be
tolerant, and command decency, and avoid the ignorant.”(Qur’an, 7:199) To be tolerant and
forgive the offender is the maximum level of tolerance and courage. To command decency is
to give to those who prevent you and extend your help to them is the highest level of generosity
and does not severe that cut relationship with you is the highest level of goodness. Some
prominent scholars including Imam Ibn Al-Qayyim point out that there is no verse in the
Qur’an, which is so comprehensive in its connotation to ethics, than this verse. Because ‘be
tolerant” means accept from people their excuses, pardon them and do not follow their mistakes
and dig into their intentions and secrets or indulge in their privacy, ‘commend decency’ means
command anything good, and ‘avoid the ignorant’ means do not treat him with ignorance or
with the same bad character and do not revenge for yourself. (Ibn Al-Qayyim n.d., 2:317) The
Qur’an emphasises that the noblest among the believers in the sight of Allah (Almighty) are
those who are good in character. (Qur’an, 49:13) It is also important to highlight that unethical
behaviour and its negative consequences on the individual, community, state and the universe
is from people own selves. (Qur’an, 3:165; 30:41) However, rectifying such unethical
behaviour and changing immoral conditions is possible by education, commanding good and
preventing evil, exemplary modality and role of elite. (Qur’an, 8:53; 11:116; 13:11; 21:105;
22:40; 92:5-10)
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Besides, it is very hard to circumscribe the number of hadiths that deal with ethics. However,
the actions, sayings and approvals of Prophet Muhammad (pbuh) as well as his biography
promote the highest standard of Islamic ethics. The Qur’an declares that the manners and habits
of the Prophet (pbuh) as a great and exemplary character and testifies that he is an excellent
model to follow. (Qur’an, 33:21; 68:4; 3:159; 9:128) The Prophet (pbuh) stated that the higher
objective of his noble message is to accomplish good character and perfect moral acts. (Al-
Albani 2019, 14:273) He considered Islamic ethics as paramount, and this was clearly translated
in all his sayings, doings and silent approvals. Among his prominent sayings in this regards:
“Certainly God looks not at your faces or your wealth, instead he looks at your heart and your
deeds.” (Ibn Majah 2019, 37:4282; Muslim 45:41) He specifically enjoined people to behave
well and commit themselves to good character, as it is valuable and heavy in the scale in the
day of judgement. He said, “Nothing is placed on the Scale that is heavier than good character.
Indeed the person with good character will have attained the rank of the person of fasting and
prayer.”(At-Tirmidhi 2019, 27:109) In fact, he declared that perfect ethics make the person a
perfect believer. He said, “The most perfect believer in respect of faith is he who is best of them
in manners.” (Abu Dawud 2019, 42:87) Aisha (the Prophet’s wife —may Allah be pleased with
her) reported that when Prophet Muhammad (pbuh) received the first revelation of the Qur’an
in Cave Hira’, he returned home afraid for himself that something may happened to him then
his wife; Khadija bint Khuwailid (May Allah be pleased with her), comforted him with few
words. These words are perhaps the best description of the high ethical standards of the Prophet
(pbuh) before as well as after his assignment to Prophet-hood. She said, “By Allah, Allah will
never disgrace you. You keep good relations with your kith and kin, help the poor and the
destitute, serve your guests generously and assist the deserving calamity-afflicted ones." (Al-
Bukhari 2019, 1:3) The following hadiths of Prophet Muhammad (pbuh) could be considered
the most comprehensive and essential pertaining to applied Islamic ethics, «“ Whoever believes
in Allah and the Last Day should talk what is good or keep quiet, and whoever believes in Allah
and the Last Day should not hurt (or insult) his neighbor; and whoever believes in Allah and
the Last Day, should entertain his guest generously.” (Al-Bukhari 2019, 81:64) and “Guarantee
me six things and | guarantee you Jannah. Whenever you speak, say the truth. Fulfil your
promises when you make them. When you are entrusted with something, carry that trust.
Safeguard your private parts, lower your gaze and prevent your hands from harming others.”
(Al-Albani 1995, 3:1470)

3. Muslim Scholars Ethical Views
3.1 Abu Ali Ahmad Ibn Muhammad Ibn Miskawayh (d. 421AH/1030AD)

Ibn Miskawayh is a prominent Muslim scholar whose works on ethics were Tahdhib al-Akhlag
and al-Fawz al-Asghar. The ethical views of Ibn Miskawayh have been derived from his ideas
about God, the universe and human soul. His doctrine of the Man encompasses his idea of
happiness, his view of morality, and his notion of justice. He defines ethics as a deep
disposition, which is a soul related state that causes the issuance of an action from a person
without thinking and speculation. He divides disposition into two kinds; natural disposition
springs from man’s nature and temper, and ordinary disposition, which is, created in the soul
because of habit repetition. (Ibn Miskawayh 1985, 25-26)

There are two essential concepts in Ibn Miskawayh’s ethical thought happiness (al-Saadah)
and virtues. In the light of moral teachings, a human being refrains from badness and atrocity,
and achieves virtue and happiness to the extent that he or she becomes the companion of the
pure and angels, and accept divine bounty. He discussed happiness in his book Tahdhib al-
Akhlag (Refinement of Ethics) and devoted to it a separate work entitled “al-Saadah”. He
offered three categories of happiness:
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1. Happiness of spirit: Man’s happiness lies in the perfection of his soul.

2. Happiness of the spirit and body: Man’s happiness is in the perfection of his spirit and body
such as wealth, reputation, success, beliefs, and health of body.

3. The ultimate happiness: Man’s real happiness, is ensured when he achieves the ultimate
goal of human being’s creation. This third category is based on a comprehensive view to
human being and his existential dimensions. (Ibn Miskawayh 1985, 66-81)

Virtue according to Ibn Miskawayh means keeping a position between deficiency and excess,
and between securing the maximum satisfaction of a desire and its total suppression. He
discussed the major virtues; wisdom, temperance, courage, and justice, and analysed the virtues
under each of these four major virtues. (Ibn Miskawayh 1985, 15-29)

Ibn Miskawayh says that reason is the vicegerent of God in man, and the Shariah is His
commandments and there is no essential conflict between reason and the Shariah as both are
from God. He pointed out the role of Shariah in character building and society and emphasised
on the role of parents in educating and socialising their children to adopt virtues and achieve
happiness. He believes that one’s morality changes because of education and admonishment
and education can transform and change all of human dispositions. (Ibn Miskawayh 1985, 28-
29)

However, he views ethics as the noblest sciences and the best discipline concerned with the
refinement of Man’s character; for the nobility of each science depends upon its subject, and
the subject of ethics is Man, who is the noblest of creatures and subjects. (Ibn Miskawayh 1985,
30-33)

3.2 Abu Hamid Muhammad Ibn Muhammad Al-Ghazali (d. 505AH/1111AD)

Imam al-Ghazali mastered various fields of Islamic sciences such as jurisprudence, philosophy,
theology and wrote hundreds of books. His moral ideas particularly the meaning and scope of
ethics, the different types of virtues and manners such as in eating and sexual relation were
expressed clearly in his book 7hya’ Ulum Ad-Din (the Revival of Religious Sciences). He
argued that a person can be described as having good khalq (physical appearance) and good
khulug (moral character) if both his inner world and outside are pleasant. He defines ethics as
a set of engrained personality traits that lead to actions without thinking or speculation. If
beautiful and praiseworthy actions that are in conformity with common sense and religion
proceed from such disposition, this disposition shall be named good ethics. Conversely, if bad
and blameworthy actions that are condemned by common sense and religion proceed from such
disposition, it shall be named bad ethics. He also emphasised that only good actions that are
done in a consistent pattern could be categorised as good ethics. For instance if someone
donates money to a poor once accidently he should not be considered generous. Besides, he
gave the indention behind the action great importance to make it good moral and he gave the
examples. An illustrative example could be cited here, is that someone could have the moral
trait of generosity although he does not spend or donate money. This is so, because he has no
money or there is something that prevents him from such good action. On the contrary, someone
could be categorised stingy even though he spends and donates money; this is so, because his
behaviour was guided by ostentation or other hidden purposes. In other words, one’s moral
character should not be judged based on actions that might be motivated by fear, shyness, social
pressure, or other external factors. Therefore, Al-Ghazali makes a clear distinction between
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moral character and moral acts. In a quite similar manner as Ibn Miskawayh, he pointed out
that the main sources of good ethics are four: wisdom, courage, chastity, and justice. He also
emphasised on the fact that ethics is changeable and the way to change bad character and habits
is by education, training, and purification (Al-Ghazali n.d, 3:52-56).

3.3 Ezz Al-Din Ibn Abd Al-Salam (d. 660AH/1262AD)

Imam Al-Ezz Ibn Abd Al-Salam, also nicknamed Sultan al-Ulama’ (the Sultan of Scholars),
defines ethics as innate instincts that deter people from engaging in questionable behaviour and
pushes them to abide by virtues. He asserts that anyone who realizes the nature and status of
this life and the hereafter is driven by his innate nature to seek the best ethics and steer away
from the evil ones. This helps them in their lives, especially during periods where no prophets
are present. He offered four categories of ethics:

1. Noble ethics: moral values that call people to what the Shariah call for such as shyness,
generosity, courage, mercy, and tenderness. These values help build up the earth and sow
the seeds of success in the Hereafter.

2. Evil traits: bad qualities that motivate people to do evil and prevent them from doing good
deeds.

3. Beneficial desires: They are basic instincts and desires that should be fulfilled within the
realm of Shariah as permissible, recommended or obligatory. They are beneficial in this
world and in the hereafter, or either one of them.

4. Harmful desires: They are sinful acts, such as not fulfilling one’s religious duties or
committing forbidden acts. They are harmful in this world and in the hereafter, or in either
one of them.

Ibn Abd Al-Salam argued that all these ethical traits could be recognized and acquired by
reason. (Ibn Abd Al-Salaam 2000, 1:164-165)

3.4 1bn Qayyim Al-Jawziya (d. 751AH/1350AD)

Imam Ibn Al-Qayyim adopted a similar approach to his predecessors particularly Al-Ezz Ibn
Abd Salaam and Ibn Miskawayh. He supported the idea that good character is founded on four
pillars that are patience, chastity, courage, and justice. Besides, he confirmed that evil character
is based on four major pillars that are ignorance, injustice, desire and anger. He explained the
values that are linked to the four pillars of the good as well as bad character. Ibn Al-Qayyim
explains that blameworthy ethics breed blameworthy ethics and praiseworthy ethics breed
praiseworthy ethics. He points out that every praiseworthy character is surrounded by two
blameworthy characters or falls between two extremes. For instance, humbleness falls between
arrogance and disgrace or despicable. Mercy falls between harshness and cowardliness. He
offered an understanding that ethics is divided into two parts; one innate and the other
acquirable. In this regards, he elucidates the distinction between innate and acquired characters.
Ibn Al-Qayyim also believes that bad ethics and immoral characters are changeable through
education, training and the process of purification and admitted that changing human character
is one of the most difficult tasks. He emphasises on the fact that good character is the religion
itself, the essence of faith, and the teachings of Islam. He concludes that Islamic ethics is all
about exert good and desist evil. (Ibn Al-Qayyim, n.d., 2:316-330)

3.5 Muhammad Abdullah Draz (d. 1378 AH/1958AD)

Draz is one of the greatest modern Muslim scholars who contributed to the development of
Islamic thought and Muslim scholarship by writing original and innovative works. His work on
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ethics originally written in French under the title ‘La Morale Du Koran’ which, was later
translated into English as ‘The Moral World of the Qur’an’, is perhaps the best illustrative
example of such original and innovative contribution to the field of Islamic ethics. The work is
centred on analysing the theoretical concepts of the science of ethics from the semantics of the
Qur’anic texts. However, he did not lose sight on the Muslim legacy on ethics which he
categorised them into three types; works that offer some scientific recommendations and enjoin
people to follow the virtues, works that describe the human nature and defines virtue mainly by
using Greek philosophy approaches, and works that combines the above two methods. He
criticised such approach arguing that it is not innovative, too much influenced by the Greek
philosophy, and did not explore the Qur’anic insight. Furthermore, Draz criticized the tendency
adopted by some classical Muslim scholars in confining the meaning of ethics to the concept
of ‘inner self’. He points out that the concept ‘inner self” has various abilities and functions,
such as the ability to perceive, think, imagine, and remember among others. Thus, for instance
he considered Abu Hamid Al-Ghazali’s definition of ethics as ambiguous and it needs to be
reviewed because the concept of ‘inner self’ is much more than just moral character as it also
entails intellectual and emotional mechanism. (Draz 2008, 2-4) Besides, Draz offered a critical
approach to the Western scholarship on Islamic ethics arguing that they have purposely
overlooked the Qur’anic theory of ethics because they are bias to their Judaeo-Christian heritage
which disregards Islam and its civilization. In fact, when they study ethics they survey the Greek
and the Judaeo-Christian heritage, and then they skip the Islamic heritage and jump to the
modern and contemporary works on ethics in the West particularly in Europe. (Draz 2008, 1-
2) Draz’s main contribution to Islamic ethics is twofold; the strong methodology in approaching
theoretical ethics moral concepts departing from the semantics of the Qu’anic texts and
exploring the understandings of the modern ethicists. The other facet of his contribution is his
deep analysis of the content of the Qur’anic theory of ethics and elucidating the moral themes
and concepts. (Draz 2008, 6-9) He discussed major concepts of ethics including obligation,
responsibility, sanction, intention and inclination. He also offered an interesting typology and
brief analysis of practical ethics that includes personal ethics, family ethics, social ethics, state
ethics, religious ethics and some virtues in the Qur’an. (Draz 2008, 295-345)

3.6 Toshihiko lzutsu (d. 1414AH /1993AD)

Izutsu wrote extensively about many religions including Islam, Hinduism, Buddhism and
Taoism. His strong background in philosophy, linguistics and semantics helped him to offer
deep understanding of religious traditions concepts and great ability in comparative religion.
His ethical ideas are explained in his famous book ‘Ethico-religious Concepts in the Qur’an’.
Izutsu explains that there are two categories of the ethical terms: one consists the ethical life of
the Muslims in the Islamic community (ummah), and the other includes terms of ethico-
religious nature. He focuses on the second category believing that in Islam human character is
religious and ethical at the same time. (lzutsu 1966, 16-23) To build up his argument about
Islamic ethics in general and in the Qur’an in particular, Izutsu offers some interesting analysis
of the relationship between the moral ideas in ancient Arabia (Jahiliyah) and Islam. He argues
that pre-Islamic Arabs were endowed with a great sense of morality that enables them to
distinguish between right and wrong or good and bad in addition to having many virtues such
as nobility, courage, veracity, patience generosity, and sheltering the weak. He however
highlights, that these moral abilities lacked theoretical basis and thus in many instances they
could be influenced by their tribal affiliation and traditions as in fact the source of their moral
virtues is the legacy of their fathers and ancestors that was criticised and reformed by the Qur’an
and Islam. The transition from the tribal code to Islamic ethics was laid down by Islam from
the early days of it emergence and established upon fear of Allah who is, the Divine Judge and
Lord of the Day of Judgement. (lzutsu 1966, 45-104) Finally, lzutsu explains a set of major
ethico-religious concepts in the Qur’an by applying the methodological principles that he
developed and presented in the first part of the book. In addition to discussing the concept of
Kufr (disbelief), Iman (belief/faith) as well as Nifaq (hypocrisy ) and their structure and scope,
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he analyses the terms that correspond in meaning to the English words ‘good’ and ‘bad’. These
Qur’anic terms include numerous concepts such as salih (righteous), fasad (all kinds of eveil-
doing), khayr and sharr (good and evil), tayyib and khabith (good and bad, pure and impure).
(lzutsu 1966, 119-249)

Why Islamic Ethics?

Contemporary Muslim societies suffer from many social, economic, political and
environmental problems. The major problems in Muslim societies include corruption,
dictatorship, disunity, poverty gender gap, and climate change. To address these problems,
identify the main reasons, and propose potential solutions, scholars and experts tend to overlook
the ethical dimension. It is very important to emphasise that people’s unethical behaviour and
acts are among the root causes of all these problems as Allah (Almighty) says, “Corruption has
appeared on land and sea, because of what people’s hands have earned, in order to make them
taste some of what they have done, so that they might return.” (Qur’an, 30:41) The significance
of Islamic ethics for developing countries stems from the opportunity and potentials that it could
provide to overcome the unethical roots of the major challenges including, corruption, climate
change, women empowerment, political development, freedom of expression, and conflict
resolution.

1. Corruption

Corruption is widespread in Muslim societies and include many immoral acts such as bribery,
nepotism, favouritism, and money politics, and abuse of public offices. Since the launch of the
Transparency International Corruption Perceptions Index in 1995 until today, the majority of
Muslim countries rank in the bottom of the list, which classifies world countries from highly
clean to highly corrupt. (Tl 1995-2018) Modern history, especially since 2010, tells us that
corruption was the main cause which fuelled the so-called ‘Arab Spring Revolutions’ whether
in Tunisia, Egypt, Lydia, Syria, Yemen and most recently in Irag, Sudan, Algeria, and Lebanon.
The demand for political and economic reform, trial of the corrupt leaders and eradication of
all types of corrupt affairs has become an obvious slogan across all such revolutions and public
unrest in MENA societies. The general people felt the devastation of the impact of corruption
on their lives and future generations therefore; they revolted to change the situation peacefully.
The response of the regimes was generally violent and in away or in another resulted in loss of
lives, uncountable injuries, huge influx of internal displacement and refugees, heavy destruction
of towns, villages, and infrastructure. The notorious example in this context is the case of Syria
where some reports show that there are between 400 to 570 thousand Syrian who have been
killed since 2011, about 10 million Syrian who have been internally displaced, and nearly seven
million refugees. The reconstruction of Syria predicted to cost at least US$250 billion. (HRW
2019; UNHCR 2019) These corrupt acts and problems could be attributes to major unethical
qualities especially human greed, love of power, love of wealth, betrayal of trust, bad leadership
quality. The high-level corruption practiced by political leaders, is perhaps the worst type of
corruption because of the scale of harm it inflicts on the state and society. Moreover, corrupt
political leaders set bad moral example to their subjects, which in turn encourage corrupt
dealings among civil servants and the people. It was reported that Ali Ibn Abi Talib (RA) told
Omar Ibn Al-Khattab (RA) that your people found you a leader with high standard of integrity
and transparency that is why they were clean and transparent, should you have been corrupt,
for instance by stealing money from the Caliphate treasury, they would also have been corrupt.
(Ibn Al-Jawzi 1978, 155)

2. Dictatorship
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Many Muslim countries are governed by dictatorship, military, totalitarian, and corrupt
regimes. These regimes subjugated their people, committed many aggressions against human
rights, banned freedoms, ruled with injustice and tyranny, and led their countries to
underdevelopment, socio-economic and political crises. It is obvious that the ‘Arab Spring
Revolutions’ occurred as a response to this type of regimes and sought reform. Dictators are
generally morally sick and the symptoms of their sickness include their feeling of
superiority and arrogance on others, ownership, humiliation, subjugation, and killing
their people, rejection of any opinion other than theirs, cruelty and injustice to their
people. The Qur’an brought to the attention of humanity the pharaoh as a model of
corrupt ruler and a dictator. Pharaoh’s unethical behaviour as political ruler was
explained in many verses and chapters in the Qur’an but perhaps the striking passes that
summarise his unethical acts as a ruler read, “Pharaoh exalted himself in the land, and
divided its people into factions. He persecuted a group of them, slaughtering their sons, while
sparing their daughters. He was truly a corrupter.” and “Pharaoh said, “O nobles, I know of no
god for you other than me.” (Qur’an, 28:4, 38) besides “He [the Pharaoh] said, “T am your Lord,
the most high.” (Qur’an, 79:24) The Arab Spring Revolutions disclosed the unethical acts of
the dictators such as corruption, nepotism, cronyism, favouritism, abuse of public office and
trust for private benefits and the like. As a result, many dictators were removed, their regimes
collapsed, and many of them were brought to justice or died. Zein El-Abidin Ben Ali of Tunisia,
Muammar Qaddafi of Libya, Ali Abdullah Saleh of Yemen, Hosni Mubarak of Egypt, and
Omar El-Bashir of Sudan are just examples. Many other dictators are still in office although
they have caused heavy loss of human lives and casualties, and caused almost a total destruction
of their countries just to remain in power. The notorious example of the resisting dictators is
Bashar Al-Asad of Syria.

Banning or committing aggressions against freedoms, is perhaps the dark facet of dictatorship
regimes. Fundamental freedoms namely freedom of conscience and religion, freedom of
thought, belief and expression, freedom of peaceful assembly, freedom of association, and
freedom of movement and travel are paramount, as they have been preserved by all religious
traditions, philosophies of life, human rights convention, and international law. For instance,
one of the golden rules in the religion of Islam is freedom as Allah (Almighty) says, “There
shall be no compulsion in religion; the right way has become distinct from the wrong way...”
(Qur’an, 2:256; 10:99) also “And say, the truth is from your Lord. Whoever wills—Ilet him
believe. And whoever wills—Ilet him disbelieve.” (Qur’an, 18:29) Besides, article 19 of the
Universal Declaration of Human Rights states that “Everyone has the right to freedom of
opinion and expression; this right includes freedom to hold opinions without
interference and to seek, receive and impart information and ideas through any media
and regardless of frontiers.” (UN 2015, 40) Freedom has a great impact on media and is
inseparable from democracy. Dictators always try to silence journalists under the slogan
‘whoever is not with us is against us’. This means that if someone goes against the regime or
the ruler, he/she will face all sorts of punishment such as assassination, imprisonment, dismissal
from job, harassment, deprivation from rights of travel, put in black list etc. Reports on freedom
of journalism show that hundreds of journalists are being killed each year, many others have
been abducted or jailed, and numerous have been sacked from their jobs. The Committee to
Protect Journalists (CPJ) confirmed that between 1992 and 2019, about 1357 journalists and
media workers have been killed. About 869 (approximately 62%) of them have been murdered
and most of them were assassinated in Muslim countries. The savage murdering of Jamal
khashoggi in the Saudi Arabian Consulate in Istanbul in October 2018 by Saudi agents is a
striking example (CJP 2019). Moreover, in its 2018 annual report, the CPJ reported that 252
journalists in the world were jailed (CPJ 2018). History shows that dictatorship environment
breeds unethical behaviour, violence, terrorism, anarchy, and all kinds of corruption.

3. Disunity
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The Shariah calls for all ethical behaviour and dealings among Muslim individuals, groups or
nations. These virtues include unity, cooperation, love, and mutual respect. Uncountable texts
from the Qur’an including 8:46, 49:10, and 5:2 and hadith such as Al-Bukhari 46:7, Muslim
45:40 that support this tendency. Based on the virtues of the Shariah and the principles of Islam,
the OIC is the collective voice of the Muslim World and its charter clearly states that its prime
role is to unite Muslims and support cooperation and collaborations among the member states.
(OIC 2019, 1:1) However, today as well as in the past, there are numerous political problems,
conflicts, disputes, economic inequalities among Muslim countries and the OIC failed in
resolving these conflicts, disputes, and tensions. The ‘Gulf Crisis’ caused by the Saudi-led
embargo on Qatar, the war in Yemen and Syria, the conflict in Libya and Iraq are just examples.
This disunity, disputes and conflicts has weakened the unity of Islamic Ummah and contributed
to its civilizational decay.

4. Poverty

According to the World Bank there about 736 million people live in extreme poverty
worldwide. Half of them live in just five countries and two among which are Muslim countries;
i.e. Nigeria and Bangladesh. (WB 2019) furthermore, the United Nations released the list of
Least Developed Countries for 2018 and 21 out of 47 least developed countries are OIC
Member states (UN 2018). Moreover, more than a half (13 out of 25) of the poorest countries
in the world in 2019 is Muslim countries. (World Population Review 2019). Does Islam as a
religion or the Shariah as code of life cause poverty. Reading the Shariah source of knowledge
and the writings of well-established Muslim scholars one can easily conclude that they are all
against poverty and have great legislations to fight poverty. Prophet (pbuh) sought refuge with
Allah from poverty and equated it to Kufr (disbelief); he says, “O Allah, | seek refuge with You
from Kufr and poverty. A man said, "Are they equal?" He said, "Yes.” (An-Nasa’i 2019, 50:58).
One of the major ethical roots of poverty is the human greed and selfishness of rich people.
Many wealthy people love money so much and do not give away a portion of their wealth to
poor people. Many of them are also tax evaders and thus the poor do not have a share of their
wealth and the government does not have enough financial resources to support the poor to live
a dignified life. There are some reports in the Islamic tradition that Imam Ali Ibn Abi Talib said
that if poverty was a man | would have killed him also if you find a poor for sure there is a rich
person who did not give away his dues to the poor.

5. Women empowerment

There is a paradox that in one hand, Islam calls upon treating women in the best manners but
their real conditions in Muslim societies are awkward. Is it so because of the Shariah or people’s
ethical behaviour? The Qur’an guarantees woman the right to live with dignity and prosperity
from all aspects as equal as man and to be an integral part of the society. (Qur’an, 2:180-182,
228; 4:1,32;9:71; 16:97; 26:37-38; 30;21; 49:13) Moreover, Prophet Muhammad (pbuh) shoed
a good model in dealing with women. He said many hadiths in this regards including “The most
complete of the believers in faith, is the one with the best character among them, and the best
of you are those who are best to their wives.” (At-Tirmidhi 2019, 1:628). Besides, the Prophet
(pbuh) strongly recommended care for women and fear Allah in dealing with them. (Al-
Mubarakpuri 2009, 299; Al-Bukhari 2019, 67:120; Muslim 2019, 17:80) However, when we
look into the current situation of women in Muslim societies we are convinced that the problem
lies in Muslim cultures, practices, and unethical acts. Therefore, much has to be done to
empower women, treat them with dignity and justice, and fill in the gender gap between men
and women. For instance, the gender gap between men and women in the MENA societies is
far bigger than any other region and societies in the world particularly America and Europe.
Muslim societies rate worst in the Global Gender Gap Index and it would take some 202 years
to close the gap between men and women in many fields including jobs, education, economic
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and political participation, access to resources, appointment in public and private sector
positions. (World Economic Forum 2018)

6. Climate change

Climate change is one of the world problems, which is extremely affecting Muslim countries
with high percentage of damage on their environment. With its 57 member states, the OIC is
the second largest international organization after the UN. The total population of OIC countries
is approximately two billion Muslims, which represent around 24% of the world population.
(OIC 2019; WorldData.info 2019) Yet, Muslim societies have been great contributors to
environmental degradation and problems of the ecological system because of their unethical
acts and unsustainable policies toward the environment. Their unsustainable and unethical
behaviour include wastefulness in using Allah’s bounties (hatural recourses), pollution of the
air, sea, and land by irresponsible behaviour such as open burning of waste and fossil fuel,
dumping into the sea, heavy illegal forest logging, lack or absence of control of carbon dioxide
(CO2) emission from petrochemical and gas plans. Moreover, Muslim countries are among the
lowest contributors to resolve the problem of global greenhouse gas emissions. (Haghamed
2016) This situation points to lack of awareness of the danger of climate change and absence
of clear plans to tackle environmental issues despite the fact that the Shariah commands
Muslims to care for the environment and be responsible in their actions because each one of
them supposed to be responsible and considered as khalifa (vicegerent) on earth.

How to promote Islamic Ethics?

The question of ‘How’ is usually a hard one as it requires the implementation of the theoretical
analysis into strategic goals, action plan, legislations, policies, activities and ultimately apply
Islamic ethics in real life situations and in the development efforts.

The divine revelation treats Islamic ethics, especially social ethics, seriously to build an ethical
community and protect it from all kinds of unethical acts and habits that are harmful to society
unity and cohesion. There are numerous commandments and prohibitions as well as reminders
and alerts to uphold good character and avoid bad behaviour that effect the social fabric of the
society and the international community. These injunctions are scattered in the Qur’an however
it is important to bring to lime light the Qur’anic call for global ethics particularly mutual
respect, cooperation, upholding justice, avoiding suspicions, propagating fake news, spying on
one another, backbiting one another, and spreading slender. (Qur’an, 49:9-13) It is also equally
important to emphasise the importance of early childhood ethical education to bring up ethically
upright children by teaching them essential ethical values. These values include thankfulness
to the Creator and parents, kindness to parents regardless whether they are Muslims or not
particularly the mother, responsibility on and accountability for all actions small and big,
moderation, patience, modesty, and righteousness. (Qur’an, 31:13-19) In another context the
Qur’an, extensively address a wide range of ethical problems and enjoin people to avoid bad
ethics like zina (adultery), false accusation, false witnessing, spread of slender, advocate
immorality and obscenity. Besides, it encourages people to monitor their tongue, be forgiving,
help the poor and needy, follow good etiquettes for exchanging visits, and chastity. (Qur’an
24:2-33)

Moreover, the Shariah sets out the fundamentals of the straight ethical path by clear legislations
among which “Say, come, let me tell you what your Lord has forbidden you: that you associate
nothing with Him; that you honor your parents; that you do not kill your children because of
poverty—We provide for you and for them; that you do not come near indecencies, whether
outward or inward; and that you do not kill the soul which God has sanctified—except in the
course of justice. All this He has enjoined upon you, so that you may understand. And do not
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come near the property of the orphan, except with the best intentions, until he reaches maturity.
And give full weight and full measure, equitably. We do not burden any soul beyond its
capacity. And when you speak, be fair, even if it concerns a close relative. And fulfill your
covenant with God. All this He has enjoined upon you, so that you may take heed. This is My
path, straight, so follow it. And do not follow the other paths, lest they divert you from His path.
All this He has enjoined upon you, that you may refrain from wrongdoing. (Qur’an, 6:151-153)
and Prophet Muhammad (pbuh) saying, “Beware of suspicion, for suspicion is the worst of
false tales. Do not look for other's faults. Do not spy one another, and do not practice Najsh
(means to outbid one another for raising the price of an object). Do not be jealous of one another
and do not nurse enmity against one another. Do not sever ties with one another. Become the
slaves of Allah, and be brothers to one another as He commanded. A Muslim is the brother of
a Muslim. He should neither oppress him nor humiliate him. The piety is here! The piety is
here!" While saying so he pointed towards his chest. It is enough evil for a Muslim to look
down upon his Muslim brother. All things of a Muslim are inviolable for his brother in Faith:
his blood, his wealth and his honor. Verily, Allah does not look to your bodies nor to your faces
but He looks to your hearts and your deeds.” (Muslim 2019, 45:40) Furthermore, the Qur’an
emphasizes the significance of the commitment of the elite and people with wisdom that could
include political leaders, religious scholars, ethicists, educationists, policy maker, sociologists
and others in the reform and development efforts. Allah says, “If only there were, among the
generations before you, people with wisdom, who spoke against corruption on earth—except
for the few whom We saved. But the wrongdoers pursued the luxuries they were indulged in,
and thus became guilty.” (Qur’an, 11:116)

In view of the above Shariah framework, it is important to put forward the following crucial
recommendations to implement Islamic ethics in order to overcome the major socio-economic,
political and environmental problems and adapt to modern challenges:

e Reform the education system and change or amend the education philosophy to
produce global citizen endowed with strong ethical values. Here, it is incumbent on
Muslim governments and communities to include Islamic ethics as a subject in all
levels of education with emphasis on professional and applied ethics.

e Work on offering higher education programs on Islamic ethics at the undergraduate
and postgraduate levels such as the Master program in Applied Islamic Ethics, which
is offered by the College of Islamic Studies in Hamad bin Khalifa University in Qatar.

e Encourage research, publication, collaborative works, seminars, and conferences on
Islamic ethics throughout the world particularly in Muslim countries.

e Work on adopting the research outcomes on Islamic ethics in government policies in
all sectors and areas.

e Encourage Islamic ethics exemplary models and personalities to play a vital role in the
society.

e Enhance the ethical behavior of the youth, professionals, and the general public by
awareness campaigns, relevant trainings, and media programs.

e Review all professional and penal codes to consolidate Islamic ethics in all segments
of human affairs.

Conclusion

This study brought to lime light the issue of Islamic ethics in contemporary Muslim societies.
Therefore, an attempt has been made to address three major questions namely what, why and
how is Islamic ethics in contemporary Muslim societies. In answering the first question, the
discussion has been centred on exploring the meaning and scope of ethics particularly in the
Qur’an, hadith and the views of some prominent classical as well as contemporary Muslim
scholars. It was concluded that the two main sources of Shariah; the Qur’an and Hadith, lay
down the foundation of Islamic ethics. Moreover, a critical survey of the views of six Muslim
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scholars namely Ibn Miskawayh, Abu Hamid Al-Ghazali, Al-Ezz Ibn Abd As-Salam, Ibn al-
Qayyim, Draz, and lzutsu, revealed that although they differ in their approach to Islamic ethics,
they mainly draw their moral idea from the Qur’an and Hadith. Besides, they consider Islamic
ethics essential to human life, and the refinement of ethics, and changing bad character and
habits through education, training, and good practice is vital.

In addressing the second question, an attempt has been made to reflect on the importance of
Islamic ethics for contemporary Muslim societies in a non-conventional method by analysing
the ethical roots of the major socio-economic and political problems and current major
challenges. These problems include corruption, dictatorship, disunity, poverty, women
empowerment, climate change and environmental damage. It was argued that all these problems
and challenges are rooted in unethical behaviour and evil character such as arrogance, human
greed, love of wealth and power, selfishness, and irresponsibility. It was also emphasised that
there is a gap between the ideals, virtues, and teachings of the Shariah, and Muslim reality,
which is full of evil and vice.

In responding to the “how’ question, an attempt has been made to provide some guidelines on
how to fill in the gap between the great teachings of Shariah on Islamic ethics and contemporary
Muslim societies’ major problems and challenges. An attempt has been made departing from
the Qur’an specifically from the moral principles and virtues learned from surah/chapter Al-
Hujurat (The Chambers), Lugman, and An-Nur (The Light) to emphasize the need for reform.
The Qur’an calls for global ethics such as cooperation, mutual respect, avoid of fake news and
slender, strengthening the fundamentals of social ethics relating to social cohesion, social
relations and social justice, and inculcating the ethical education since early childhood. The
great value of engaging the elite as well as the general people in the reform and development
process by inculcating Islamic ethics in all segments of life has been highlighted. Political
leaders, religious scholars, ethicists, educationists, sociologists, policy makers, and media
workers commitment and contribution is vital to see some changes in contemporary Muslim
societies to adapt to modern development efforts and address the challenges ahead.
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ABSTRACT

According to the UNDP reports on Nigeria’s evaluation of National Health Insurance Scheme
(NHIS) performance in 2016, about 4% out of 5% beneficiaries are public servants and only
1% comes from the private sector. The report also revealed that the poor and the unemployed
in Nigeria which constitutes over 80% of the country’s population are still under ‘pay before
treatment’. By implication, the implementations of NHIS in Nigeria from inception (2005) to
2017 has only subsidized health services to the gainfully employed public servants and these
employed by the private sector against the poor majority and the unemployed. Therefore, the
NHIS has not produced the anticipated results in Nigeria in terms of enrolment and manpower.
The current study is to assess the level of knowledge and awareness of NHIS among Muslim
employees working in the public sector. Survey exploratory research design method was used
to meet the research objectives. Purposive sampling technique was used to select a sample of
478 respondents in Kano, Kaduna, Lagos, Oyo, Adamawa and FCT Abuja- Nigeria. A set of
structured questionnaire was distributed between April, 2017 to August 2017.The study
assumed a quantitative. To test the two null hypotheses. Hypothesis one, tested with the
inferential statistics of the Analysis of variance F The decision to accept or reject any of the
null hypotheses was based on the 0.05 alpha level of significance, i.e. At 95.0% confidence
interval. The respondents knowledge about contribution in the Scheme is very poor,25.1%
believe that the contribution is supposed to be 15% of the total salary, while 36.2% said The
contribution is supposed to be 15% of the basic salary, as against 29.3% who confirmed that it
is 5% from the employee’s salary and 10% from the employer, but only 6 or 1.3% viewed (vice
versa) that 10% from the employee’s salary and 5% from the employer, and the rest of 8.1%
said employee pays only 10% of the total charges for the services provided and the cost of the
drugs. The study revealed that majority of Nigerian Muslim employees who are working in the
public sector are not aware of the modus operandi of the contribution and operations of the
NHIS. This is because the actual contribution in the scheme is based on 5% from the employee’s
salary and 10% from the employer, then pay additional 10% of the total cost of drugs only after
the services provided. Therefore, further information should be obtained by carrying out a study
to find ways for educating and in lighting people about the scheme. Also conferences, seminars,
should be organized with discussion in media to clarify operations of the Scheme to the people.

Keywords: National Health Insurance Scheme (NHIS), Knowledge & Awareness, Nigerian
Muslims.

Introduction

Considering the voluntary design of NHIS one can confidently say that the success or otherwise
of the scheme depends a lot on the level of awareness and the knowledge of stakeholders
particularly employers and employees of the organized formal sector (Akande et al.2012). This
is what informed the effort of the NHIS to mobilize and enlighten the general public on the
scheme and in effect, to shape their attitude for a successful implementation (Olugbenga&
Adebimpe, 2010). The impact of this effort by NHIS especially as it relates to the knowledge
and awareness of contributors needs to be evaluated. This study assessed the level of awareness
and knowledge about the NHIS among Muslims employee in public sector. To achieve the
objectives of the study, a total of 478 respondents of Muslims employees working in public
organizations were sampled for their perceived response concerning the NHIS and its
operations in Nigeria.
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The statistical package version IBM 23 was used for the data analysis. The researchers have
used this package because of the popular used in the field of the health sciences and also it’s
familiar to them. The analysis is presented in sections. The last sections test the two null
hypotheses. Hypothesis one, tested with the inferential statistics of the Analysis of variance F
distribution statistics since the factor variables of age, has more than two categories. Hypothesis
two was tested with the inferential statistics of Independent t test since the factor variable of
gender has only two categories. The decision to accept or reject any of the null hypotheses was
based on the 0.05 alpha level of significance, i.e. At 95.0% confidence interval. The Summary
of major findings and recommendations also were included.

How Does Nigerian NHIS Operates and Works?

The National Health Insurance Scheme (NHIS) is a body corporate established under Act 35 of
1999 Constitution by the Federal Government of Nigeria to improve the health of all Nigerians
at an affordable cost through various prepayment systems. The Scheme established under Act
35 of 1999 by the Federal Government of Nigeria, is aimed at providing easy access to
healthcare for all Nigerians at an affordable cost. NHIS is totally committed to securing
universal coverage and access to adequate and affordable healthcare in order to improve the
health status of Nigerians. NHIS is to provide social health insurance in Nigeria where health
care services of contributors are paid from the common pool of funds contributed by the
participants of the Scheme (Onyedibe et al. 2012).

It is a pre-payment plan where participants pay a fixed regular amount. The amount/funds are
pooled, allowing the Health Maintenance Organizations (HMOs) to pay for those needing
medical attention (Iliyasu,2010). It is primarily a risk sharing arrangement which can improve
resource mobilization and equity. It is indeed regarded as the most widely used form of health
care financing worldwide.

In order to participate in the scheme contributors will first register with an NHIS approved
HMO and thereafter with a primary health care provider of his/her choice (private or public)
from an NHIS approved list of providers supplied by his HMO (Muaz, et al. 2016). The major
player in NHIS is the powerfulness of the HMOs which serve as middlemen between the
government and hospital. Supposedly, they represent the interest of the enrollees
(Adeniyi&Onajole, 2010). The big question is how many enrollees even know their HMOs?
The HMOs have no business with their enrollees, even-though they thrive on their capitation.
The usual practice is that a particular institution will be allocated to particular HMOs and
therefore all staff therein has to register under the company. Unlike pension scheme, where
staff has a chance to interact with their Pension Fund Administrator, HMOs are invisible and
too arrogant for that (Akande et al.2012). Many of them have only one office in Lagos but their
area of jurisdiction covers the entire country.

Contribution to the Scheme

Employed persons shall be required to pay 5% of their grows earnings, while their employers
pay 10% on their behalf. Employees who are already enjoying free medical services their
employers pay whole contributions for them (Shafiu et al.2011). Other contributors (voluntary,
self-employed, rural dwellers etc) will pay flat rate contributions quarterly. The end -users
registered with any NHIS-accredited hospital through their HMOs and pay additional 10% of
charges for services provided. The HMOs claimed the users' bill from NHIS.

Benefit package of the Scheme

Upon registration, contributors are entitled to the following benefit: outpatient attendance,
maternity care for up to four (4) live births, consultation with defined range of specialists,
hospital care in public or private hospital in a standard ward during a stated duration of stay for
physical or mental disorders, eye examination and care, dental care, preventive care including
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immunization, family planning, antenatal and postnatal care, availability or prescribed drugs
and diagnostic tests, prostheses and rehabilitation.

Methodology

Survey exploratory research design method was used to meet the research objectives and
ascertain the veracity of research hypotheses stated above. Purposive sampling technique was
used to select a sample of 478 respondents in kano,Kaduna,Lagos,Oyo,Adamawa and FCT
Abuja- Nigeria. The choice of these states was being the majority people of the states are
muslims. Also due to its nature as a metropolitan cities where most Nigerian ethnic groups are
largely represented.

The entire population of the current study is all Nigerian Muslim society representing 36 states
and federal capital territory Abuja. Due to inability and difficulties —for the resaerchers- to cover
all the states , the researcher have choosed six (6 ) states in four zones out of six Nigerian geo
political zones that has significant number of muslim population.

The study assumed a quantitative, cross secttional design with modified sampling approach.
Also strict quality control measures was employed to ensure that quality data collected from
respondents, including the review of all completed questionnaires,

Research Instruments

The research instrument contains 14 questions from which four (4) deals with the demographic
data. Another ten (10) questions deal with the religious aspect of the Nigerian National Health
Insurance Scheme NHIS.

A set of structured questionnaire was distributed to seven hundred (700) selected respondents
between April to August-2017, in order to gauge information. But only four hundred and
seventy eight (478) were able to retrieved back which means two hundred and twenty two (222)
guestionnaires was missing. The seven hundred (700) questionnaires was distributed and
retrieved shown in table 1 below:

Table 1 Sample Distribution and Missing Data

SN/ STATE DISTRIBUTION MISSING RETRIEVE
1. Kano 130 37 93

2 Kaduna 120 33 87

3. Lagos 105 28 77

4, Oyo 95 33 62

5. Adamawa 100 24 76

6. FCT Abuja 150 67 83

Total 700 222 478

The sample drawn above is representing 83.7%, as define by the entire population exactly.

Focus Group

Since the population of the current study is large and far geographically it is impossible for the
researchers to study all Nigerian society; therefore the researchers decided to proceed on focus
group from the entire population called purposive sample technique procedure then use the
results to draw conclusions for the entire population of the study (Neuman, 2011).

The distribution of the questioners focused on all categories of Nigerian Muslim senior staff
academic and non- academic insured and uninsured from the Federal universities of the states
mentioned above regardless of their position and class.

For the other agencies, Ministries and parastatals, also the researchers have choose senior staff
from level 12 and above in Independent National Electoral Commission (INEC), Federal
Ministry of justice and Code of conduct Bureau.
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Hypotheses
For this study, the following hypotheses were developed and tested after collection of the data:
H1: Marital status does not have any effection on Muslim’s kwowledge/ awareness to the NHIS

H2: Education status does not have any effection on Muslim’s kwowledge/ awareness to the
NHIS

Data Analysis, Results and Discussion

Figure A: Marital Status
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On the basis of respondents marital status, Figure A show that 14 or 2.9% are single and 379
or 79.3% are married, as against 39 or 8.2% are widowed while 39 or 8.2% are divorced, the
rest 7 or 1.5% are in other marital status. Therefore majority of the respondents in the study,
are married.
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Figure B: Educational Qualification
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The educational qualification in Figure B show that 168 or 35.1% possess PhD while 209 or
43.7% possess Masters Degree as against 54 or 11.3% possess first degree, then 40 or 8.4%
possess HND and the rest 7 or 1.5% possess Diploma. This shows that the majority of the
respondent of the current survey possess either Masters or PhD educational qualification.

Awareness of the Nigerian NHIS operations
Table 2: Number Of People Currently Registered With NHIS

Frequency Percent
Yes 159 33.2
No 319 66.8
Total 478 100.0

In Table 2, a total of 159 or 33.2% are currently registered with the Scheme, while the rest

majority of 319 or 66.8% are not currently registered with the scheme. This shows that most of

the Nigerian Muslims who are working in the public service are yet to register with the Scheme.
Table 3: Eligibility Status for NHIS Services

Frequency Percent
Yes 106 22.2
No 372 77.8
Total 478 100.0

On the level of awareness in automatic registration with the Nigerian NHIS a total of 106 or
22.2% are aware with the scheme, while the rest 372 representing 77.8% are not aware with the
scheme as shown in the Table above. This shows that majority of the Nigerian Muslims are
not aware, that they are automatically eligible for the scheme services, regardless of class,
position and nature of the work they belongs to.

Table 4: Methods Of Preserving and disbursement of the Funds in NHIS

Frequency Percent
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Yes 78 16.3
No 400 83.7
Total 478 100.0

In Table 4, a total of 78 or 16.3% of the Nigerian Muslims are aware of the methods of
preserving and disbursing the funds in the scheme, while the rest majority of 400 or 83.7% are
not aware of the methods of preserving and disbursement of the funds in the Scheme. Therefore,
most of the Nigerian Muslims are not aware about the methods of preserving and disbursing of

funds in the scheme.

Table 5: Contribution In the NHIS
Frequency | Percent

The contribution is supposed to be 15% of the total salary 120 25.1
The contribution is supposed to be 15% of the basic salary 173 36.2
You are supposed to contribute 5% while your employer 140 29.3
contributes 10% of your basic salary
You are supposed to contribute 10% while your employer 6 13
contributes 5%
You pay 10% of the total cost of drug only 39 8.1
Total 478 100.0

In Table 5, the respondents knowledge about contribution in the Scheme, 120 or 25.1% believe
that the contribution is supposed to be 15% of the total salary, while 173 or 36.2% said The
contribution is supposed to be 15% of the basic salary, as against 140 or 29.3% confirmed that
it is 5% from the employee’s salary and 10% from the employer, but only 6 or 1.3% viewed
(vise versa) that 10% from the employee’s salary and 5% from the employer, and the rest of 39
or 8.1% said employee pays 10% of the total cost of drugs only. Therefore, majority of the
Nigerian Muslim who are working in the public sector are not aware even with the methods of
contribution in the scheme. This is because the actual contribution in the scheme is based on

5% from the employee’s salary and 10% from the employer.

Table 6:People covered by NHIS

Frequenc | Percen
y t

Students of tertiary institutions 33 6.9
Employee, his spouse and four children, irrespective of age 215 45.0
Retirees/pensioners 32 6.7
Rural dwellers 99 20.7
Employee, his spouse and four children under the age of 18 99 20.7
years
Total 478 100.0
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In Table 6, on who is covered by the NHIS: 33 or 6.9% said students of tertiary institution while
215 or 45.0% said employee, his spouse and four children, irrespective of age, while 32 or 6.7%
said NHIS is meant only for retirees/pensioners, also 99 or 20.7% said it is for rural dwellers as
against 99 or 20.7% who said employee, his spouse and four children under the age of 18 years.
Therefore most of the people believe that those covered by NHIS include employee, his spouse
and four children, irrespective of age.

This is not correct the actual people covered by NHIS are: employee, his spouse and four
children under the age of 18 years.

Table 7: Method of registering with NHIS
Frequency | Percent
Your employer chooses and register you with his preferred hospital 122 25.5
NHIS issued employee with ID card 57 11.9
employee have to choose and register with his preferred hospital 231 48.3
There is provision of up to date registration which is paid for 68 14.2
Total 478 100.0

In Table 7, on method of registering with the NHIS, 122 or 25.5% said employer chooses and
register employee with his preferred hospital while 57 or 11.9% said NHIS issues employee
with ID card meanwhile, 231 or 48.3% said employee have to choose and register with his
preferred hospital and the rest 69 or 14.2% said there is provision of up to date registration
which is paid for. Most people believe that to register with scheme a patient have to choose and
register with his preferred hospital. Which is correct, the way of registration with the scheme is
employee had to choose and register with his preferred hospital by himself.

Table 8: Services NOT Offered By The NHIS
Frequency Percent
Maternity care up to four live births 21 4.4
Pharmaceutical services 78 16.3
laboratory services 185 38.7
Admission in the hospital 110 23.0
Immunization 84 17.6
Total 478 100.0

In Table 8, on the services that are not covered by the Nigerian NHIS, 21 or 4.4% said Maternity
care up to four live births, while 78 or 16.3% said Pharmaceutical services, while 185 or 38.7%
said laboratory services as against 110 or 23.0% that said Admission in the hospital and the rest
84 or 17.6% said immunization. Therefore most people believe that laboratory services and
admission in the hospital fees are not covered by the scheme.

This is not correct, the actual services which is not covered by the NHIS is: Immunizations.

Table 9: Co-Payment In NHIS

Frequency Percent
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Co-payment is 10% of the total cost of all treatments 124 25.9
Co-payment is 10% of total cost of drugs only 152 31.8
Co-payment is paid at card room 142 29.7
Co-payment is paid at pharmacy 19 4.0
Co-payment is not paid for lab and x-ray services 41 8.6
Total 478 100.0

On respondents views on co-payment in the Nigerian NHIS, 124 or 25.9% said Co-payment is
10% of the total cost of all treatments while 152 or 31.8% believes that Co-payment is 10% of
total cost of drugs only as against 142 or 29.7% that viewed it is paid at card room while 19 or
4.0% said it is paid at pharmacy and the rest 41 or 8.6% said Co-payment is not paid for lab
and x-ray services. This is shown. In summary Nigerian Muslim agreed co-payment in the
scheme is 10% of total cost of drugs only which paid at card room. This is absolutely correct
of the answer

Table 10: Source Of Information On NHIS
Frequency Percent
Friends/colleagues 129 27.0
radio/Television 92 19.2
Newspapers/Books 92 19.2
Workshops/seminars 79 16.5
Internet 86 18.1
Total 478 100.0

In Table 10, indicates that the respondent’s sources of information about the Scheme are: 129
or 27.0% said friends/colleagues, while 92 or 19.2% said is through radio/television, as against
92 or 19.2% who said it is through newspapers/books, while 79 or 16.5% also said is through
workshops/seminars while, 86 or 18.0% said it is through internet. This shows that the main
sources of getting information on the scheme are through friends and colleagues.

Testing of Research Hypotheses

H1: Marital status does not have any effection on Muslim’s kwowledge/ awareness to the NHIS
To test this hypothesis , the Analysis of variance F distribution statistics is appropriately used
since the factor Marital status has more than two groups of Single, Married, Widow, Divorce
and others while the test variable of Mean Muslim awareness to the NHIs is quantified bellow:
Table 11: Marital Status on Muslim’s Knowledge and Awareness to the NHIS

Sum of Squaresdf Mean Square Fratio  F critical Sig.
Between Groups 155.851 4 38.963 22.300 3.000 .000
Within Groups ~ 826.442 473 1.747
Total 982.293 477

Descriptive Mean Statistics Of The Mean Awareness Of Muslim (Marital Status)
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N Mean Std. Deviation Std. Error
Single 14 17.5000 1.55662 41603
Married 379 15.8865 1.36289 .07001
Widow 39 15.8462 .70854 11346
Divorce 39 14.1795 1.39306 .22307
Others 7 17.0000 .00000 .00000
Total 478 15.8075 1.43503 .06564

According to the outcome of the Analysis of Variance F distribution statistics in above, marital
statistics have significant effect on Muslim Perception to the Nigerian NHIS. Reasons being
that in the Analysis of Variance statistics calculated p value of 0.000 is lower than the 0.05
alpha level of significance while the computed F value of 22.300 is found to be greater than
the F critical value of 3.00. Their computed Mean Muslim awareness to the NHIS on account
of their marital status are:

17.5000, 15.8865, 15.8462, 14.1795 and 17.000 by marital status of single, married, widow,
divorce and others respectively. These means knowledge and awareness on the basis of
respondents marital status are diverse and statistically different The Post Hoc homogenous
mean comparison of the respondents perception to the NHIS Showed that the divorce had the
least mean perception on NHIS placed in subset 1, while Widowed and married had higher
mean perception of the scheme placed in higher subset 2, while others and the single had the
highest mean perception of the Scheme NHIS placed in the highest subset 3, This implies that
their mean perception differs on account of their marital status, implying that marital status
has significant effect on Muslims awareness to the NHIS. Therefore the null hypothesis which
states that marital status does not have any significant effect on Muslim Perception to the NHIs,
is hereby rejected.

H2: Education status does not have any effection on Muslim’s kwowledge/ awareness to the
NHIS

To test this hypothesis, the Analysis of variance F distribution statistics is appropriately used
since the factor Education status has more than two groups of PhD, Masters, Degree, HND
and Diploma while the test variable of Mean Muslim Perception to the NHIs is quantified.
Table 12: Education Status On Muslim’s knowledge and awareness To The Nigerian

NHIS

Sum of Squares  Df Mean Square F ratio F critical  Sig.
Between 55.825 4 13.956 7.125 3.000 .001
Groups
Within 926.468 473 1.959
Groups
Total 982.293 477

Post Hoc Schefe Homogenous Subset Mean Comparison Of Respondents Knowledge and
Awareness of NHIS (Education Status)

60



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Educational Qualification N Subset for alpha = 0.05
1 2
HND 40 14.8250
Diploma 7 15.0000
PhD 168 15.7440
Masters 209 16.0048
Degree 54 16.0741
Sig. 062 115

Means for groups in homogeneous subsets are displayed.

According to the outcome of the Analysis of Variance F distribution statistics above,
Educational status statistics have significant effect on Muslim Perception to the NHIS. Reasons
being that in the Analysis of Variance statistics table the calculated p value of 0.001 are lower
than the 0.05 alpha level of significance while the computed F value of 7.125 is found to be
greater than the F critical value of 3.00. Their computed Mean Muslim Perception to the
NHIs on account of their Educational status are 17.7440, 16.0048, 16.0741, 15.8250 and
15.000 by educational status of PhD, Masters, Degree, HND and Diploma respectively. These
means perceptions on the basis of respondents Educational status are diverse and statistically
different The Post Hoc schefe homogenous mean comparison of the respondents perception
to the Scheme Showed that the HND and Diploma holders had the least mean perception on
the scheme as their means were placed in the least subset 1, while the mean perception of PhD,
Masters and Degree holders had significantly higher mean perception of the Nigerian NHIS as
their means were all placed in the higher subset 2, This implies that their mean perception
differs on account of their level of educational status, implying that educational status has
significant effect on Muslim’s awareness to the scheme. Therefore, the null hypothesis which
states that Educational status does not have any significant effect on Muslim Perception to the
NHIs, is hereby rejected.

Conclusion

The study concludes that the Majority of Nigerian Muslims are not aware with the modus
operandi of the operations of the NHIS. Obviously, the respondent’s knowledge about the
Scheme is very poor; this is because 70.7% are in the view of assuming that contribution is
based on the 15% of the total salary or otherwise, as against 29.3% who confirmed that it is
5% from the employee’s salary and 10% from the employer, which is correct. This is a
prove that, majority of them do not even know the methods of contribution and operation of the
scheme. Therefore, further information should be obtained by carrying out a study to find ways
for educating and in lighting people about the scheme. Also conferences, seminars, should be
organized with discussion in media by the Government to clarify operations of the Scheme to
the people.
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ABSTRACT

This descriptive paper discusses establish the criterion for identifying what constitutes indirect
expropriation. It suggests that both the purpose of implementing an action and the action’s
effect on an investment have highly relevant in determination indirect expropriation, so that it
is very difficult to identify indirect expropriation based on one and ignore the other. Therefore,
proportionality analysis has been employed in some cases in the context of indirect
expropriation as a suitable test for resolution of these complex types of conflicts. Despite the
importance of the proportionality criterion and its attempt to achieve proportionality between
the purpose and effect together, It Still unclear and under criticism because it was first
established in public law jurisprudence but was later applied in private law cases. what is the
concept of "Proportionality” doctrine, what is the main analytical stages to proportionality, what
is the position of BITs and arbitral tribunals from the proportionality doctrine, is there criticisms
to the Proportionality doctrine, when, and where to apply this doctrine are important questions
should be answered in a sequential methodology manner. Only by figuring out the answers of
these important questions and making references to former arbitral tribunals decisions can we
understanding the relationship between purposes and effects under international expropriation
law. So | explained this doctrine and reached the following conclusions: The proportionality
criterion is used to control of government regulatory actions, and to limit their interference with
private rights, more importantly it reconciles competing rights or values. it is allowing the
comparison of rights or interests whereby one may overweigh another and hence must take
precedence, depending on the facts and circumstances of an individual case.

Keywords: indirect expropriation, regulatory measures, proportionality doctrine.

Introduction

It is a challenge for arbitral tribunals to determine whether an indirect expropriation has
occurred when the action taken by the government to achieve a public interest affects foreign
investment significantly. Especially in investment disputes relevant to indirect expropriation
that include economic implications for investor’s property on the one hand and environmental
or social implications for the public on the other. Where it turned that both the purposes of the
regulatory actions and the action’s effect on an investment have highly importance in
determination of indirect expropriation, so that it is very difficult to identify indirect
expropriation based on one and ignore the other. Therefore, proportionality analysis has been
employed in some cases® in the context of indirect expropriation as a suitable test for resolution
of these complex types of conflicts, which are frequent between public and private interests.

Ph.D. Candidate Shariah and Judiciary at the Faculty of Shariah and Law (FSU), (USIM) Malaysia.
Senior lecturer at the Faculty of Shariah and Law (FSU), (USIM) Malaysia.?

CMS Gas Transmission Company v Argentine Republic, ICSID Case No. ARB/01/8, Award (May 12, 3
2005). This arbitration represents one of the ICSID cases collectively known as the Argentine Gas Cases.
In this case, Argentina has argued for a necessity defense - the defense that it should be excused from
liability for damages to foreign investments because of the “state of necessity” during its economic crisis.
Among other issues, the tribunal examined whether the emergency measures enacted by Argentina to
combat its economic crisis can be qualified as necessary to protect its essential security interest according
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The proportionality criterion emphasizes that the purpose and the effect of a regulatory action
need to be weighed together to determine whether the action is considered an indirect
expropriation. This means the fact that an action is being implemented in accordance with
public interest cannot in itself determine whether this action is indirect expropriation or not, but
it may serve as the basis for the host States to excuse itself from compensation. Also, the fact
that an action is being implemented in a way that economically interferes with the investments
cannot in itself be used to directly decide that indirect expropriation has occurred, regardless of
the severity of the interference and its impact.

Despite the importance of the proportionality criterion and its attempt to achieve proportionality
between the purpose and effect together, it is still unclear and under criticism due to it was first
established in public law jurisprudence but was later applied in private law cases.! How, when,
and where to apply this criterion are important questions should be answered in a sequential
methodology manner. Only by figuring out the answers of these important questions and
making references to former arbitral tribunals decisions can we understanding the relationship
between purposes and effects under international expropriation law. So | will explain it as
follows.

The concept of ""Proportionality™ doctrine.

Although there is no clear definition to the Proportionality doctrine, the principle of
proportionality can be defined as that of finding a balance between two contradictory interests,
in this case the public and the private interests. Its aim is to ensure that, when pursuing a public
interest, the harmful effects imposed on private interests is proportionate.? The proportionality
criterion is used to control of government regulatory actions, and to limit their interference with
private rights, more importantly it reconciles competing rights or values.® it is allowing the
comparison of rights or interests whereby one may overweigh another and hence must take
precedence, depending on the facts and circumstances of an individual case.

but we can suggest that proportionality doctrine is a discursive judicial technique or analytical
structure for adjudicating disputes concerning regulatory actions intruding on protected rights
or interests but pursuing a Public interest or communal objectives.? it is a method of legal
interpretation, and prominent legal principle in many legal orders.® it was first developed in the
German constitutional law, then used extensively in the jurisprudence of European Court of
HumanGRights, and more recently in jurisprudence of the Inter-American of Court Human
Rights.

to the non-precluded measures clause of 1991 U.S. - Argentina BIT, which, in certain circumstances,
limits investor protection.

Van Harten, G. (2007). Investment Treaty Arbitration and Public Law, OUP Catalogue, Oxford *

University Press.p 144 - 145,

Nikiema, S. H. (2012). P. 15.2

Andenas, M., & Zleptnig, S. (2006). Proportionality: WTO law: in comparative perspective. Tex. Int'l 3
LJ, 42. 384-385.

Henckels, C. (2012). P. 227.*

For example, Article 38 (1) of the Statute of the International Court of Justice. At least, it constitutes a®

general principle in administrative and constitutional laws, and in the jurisprudence, of Germany, South
America, Central and Eastern Europe, USA, South Africa, New Zealand. It is also seen as part of an
emerging set of global administrative law principle.

See Muir, A. T. (2015). P. 17. For moor see, Michalowski, S., & Woods, L. (1999). German ®

Constitutional Law the Protection of Civil Liberties. Dartmouth Publishing Company.p 328.The German
constitution protects the individuals against uncompensated harmful effects that afflict of their property
rights, and the federal Constitutional Court has rendered its decision in many disputes, that: " the
interference of rights that came into existence under previous law must be justified by public interest’s
considerations, taking into account the proportionality doctrine.”; also  Brady, A. D. (2012).
Proportionality and Deference Under the UK Human Rights Act: An Institutionally Sensitive Approach.
Cambridge University Press. p. 24. the U.K. courts applied the proportionality doctrine in a full range of
governmental regulatory actions, from administrative law to the primary legislation.
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This doctrine also plays an important role in the practice of international arbitral tribunals, it
has been argued that it is characterised as a general principle of international law with its
foundations in the international legal order.® It is perceived as a “convincing and
methodologically clear approach when attempting to balance the interests of both the State and
the investor fairly”.? So it has been proposed in international investment law as the best way
for the arbitral tribunals to improve their adjudicative legitimacy because it provides a structural
analysis that can be understand and accepted more easily by both parties and also can withstand
critical scrutiny.® A proportionality doctrine requires that where a range of alternative actions
exist, the action that interferes less with the rights or interests should be preferred, and that the
greater the restriction on a rights or interests the more compelling, the social need or public
interest’s objective should be.*

The application of the proportionality doctrine varies from jurisdiction to another jurisdiction
and usually the international arbitral tribunals do not always apply this doctrine in its entirety
with all of its three elements. it is now employed by many international and supranational
courts and tribunals in a variety of contexts, is evolving as the dominant judicial technique for
mediating between the competing values of rights protection , and may be emerging as a general
principle of international law.®

Currently, the proportionality doctrine has been gaining increasing attention in academia.® A
number of reputable scholars support the proportionality doctrine to determine indirect
expropriation and advocate for its application in investor and state disputes. for example,
Reinisch confirm that the proportionality doctrine is a “probable development” in ICSID case
law.” Jasper Krommendijk and John Morijn, consider proportionality doctrine as an effective
test which “helps to construe the borders between legitimate government regulatory measures
and excessive interference with the rights and interests ....”.% Anne Hoffman perceives, that the
proportionality doctrine as a “convincing and methodologically clear approach when
attempting to balance the interests of both the State and the investor fairly”.° As well as Caroline
Henckels® considered the proportionality doctrine as “transparent analytical structure for
decision-making” and “more robust methodological framework”, and suggests that arbitral
tribunals "should be more deferential in performing proportionality analysis, mindful of host
state authorities’ greater democratic legitimacy and proximity to host state communities, and
tribunals’ comparatively weak institutional capacity.”

Yoshifumi, T. (2001). Reflections on the Concept of Proportionality in the Law of Maritime !
Delimitation. The International Journal of Marine and Coastal Law, 16(3). P. 433. also Henckels, C.
(2012). P. 226; Hilf, M., & Goettsche, G. J. (2003). The relation of economic and non-economic
principles in international law. International Economic Governance and Non-Economic Concerns. P. 16-

17.

Reinisch, A. (Ed.). (2008). Standards of investment protection. Oxford University Press.p. 172-173.2
Muir, A. T. (2015). P. 17.3

Alexy, R. (2010). A theory of constitutional rights. Oxford University Press, USA. P. 102.4

Henckels, C. (2012). P. 227. For moor see, Cohen-Eliya, M., & Porat, 1. (2010). American balancing °
and German proportionality: The historical origins. International Journal of Constitutional Law, 8(2).p
263-264; Sweet, A. S., & Mathews, J. (2008). Proportionality balancing and global constitutionalism.

Colum. J. Transnat'l L., 47. P. 73-75.

Muir, A. T. (2015). P. 17; Henckels, C. (2012). P. 226; Krommendijk, J., & Morijn, J. (2009). 6
‘Proportional’by What Measure (s)? Balancing Investor Interests and Human Rights by Way of Applying
the Proportionality Principle in Investor-State Arbitration. Human Rights in International Investment
Law and Arbitration, Oxford: Oxford University Press (2009). P. 422; Kingsbury, B., & Schill, S. W.
(2009). Investor-state arbitration as governance: fair and equitable treatment, proportionality and the
emerging global administrative law. NYU School of Law, Public Law Research Paper. P. 9-11; Reinisch,

A. (Ed.). (2008). P. 172. And Yoshifumi, T. (2001). P. 431-434.

Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). The Oxford handbook of international ’

investment law. Oxford University Press on Demand. p. 450.
Krommendijk, J., & Morijn, J. (2009). p. 4228

Reinisch, A. (Ed.). (2008). P. 172.°

Henckels, C. (2012). P. 228.%
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we can observe from the above that there is no clear definition of the doctrine of proportionality
in bilateral and collective agreements and the decisions of arbitral tribunals, as this doctrine is
still under development. Although the arbitral tribunals are trending to the application of this
doctrine, there is no consensus on the way it should be applied in both jurisprudence and the
decisions of arbitral tribunals and bilateral and collective investment treaties. However, when
applying this criterion, it has traditionally followed three main tests.

Finally, we can define the proportionality doctrine as a doctrine that seeks to achieve the
required balance between protecting the rights of the state to exercising its sovereignty over its
territory and seeking to achieve the public interest, protecting the environment on the one hand,
and protecting the rights of the investor to making profits and enjoying in theirs investments on
the other hand, through several stages, starting with analyzing the legitimacy of regulatory
actions that have harmful effects on the investment and ending with an analysis of the
proportionality between the purpose of the action and the harmful impact.

So we will explain the three tests, the position of bilateral and collective investment treaties and
arbitral tribunals on the doctrine of proportionality, and their compatibility with sustainable
development. This part of the chapter will explain it as follows.

The main analytical stages to proportionality

Although there is no exists consensus on the approach to proportionality analysis, because it is
not a standardised legal concept and may has different facets,’ it was traditionally for arbitral
tribunals to preliminary assessment of the legitimacy of the regulatory action’s objective,? then
three main analytical stages : suitability, necessity and proportionality stricto senso.’

I will explain these three main analytical stages as follows:

Suitability:

The first step in the proportionality criterion is to examine the ‘suitability’ of the action. This
step aimed to decide whether the action adopted serves a legitimate public purposes and if it is
generally suitable to achieve that purpose.* So as to filtering out the illegitimate or
impermissible purposes.® Of course, illegitimate purposes for example crimes against humanity
or any intentionally arbitrary or discriminatory influence associated with the action would not
be considered suitable, and thus ‘suitable’ means bona fid.® Accordingly, there should be a
causal relationship between the adopted a legitimate action and its purpose.’

Jans, J. H. (2000). Proportionality revisited. Legal Issues of Economic Integration, 27(3). P 240-241.!
Sweet, A. S., & Mathews, J. (2008). P. 76. He outline four stages of proportionality analysis, instead 2
of three. According to such approach, first is a “legitimacy” stage in which “the judge confirms that the
government is constitutionally — authorized to take such a measure”. The next is “suitability” stage in
which the judge ensures that “the means adopted by the government are rationally related to the stated
policy objectives”. The third is a “necessity” stage, which requires the judge to determine whether the
objective could have been achieved through the application of less restrictive measure. Final stage
requires application of “balancing stricto sensu” in which the judge weighs “the benefits of the
acts...against the costs incurred by infringement of the right”.

Jans, J. H. (2000). P. 241; Andenas, M., & Zleptnig, S. (2006). P. 388- 394; Kingsbury, B., & Schill, 3
S. W. (2009. P 28; Henckels, C. (2012). P. 227.

Xiuli, H. (2006). On the Application of the Principle of Proportionality in ICSID Arbitration and
Gunn, P.223-243; Proposals to Government of the People's Republic of China. James Cook UL Rev., 13.
T. J. (2005). Deconstructing proportionality in limitations analysis. Emory Int'l L. Rev. 19. P. 465-67;
Andenas, M., & Zleptnig, S. (2006). P. 388.

For moor see, Rivers, J. (2006). Proportionality and variable intensity of review. The Cambridge Law °
Journal, 65(1). P. 196.

Henckels, C. (2012). P. 247.°

Jans, J. H. (2000). P. 240.7
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Nevertheless, when examining the suitability of the actions, the arbitral tribunal has to depend
on the evidence and information available at the time the action was adopted.! Any
subsequently obtained information has to be excluded when judging whether the actions was
adopted suitably.> Where the suitability will be more relevant when the action was adopted at
a time of crises or in an urgent situation.?

Finally, if the regulatory action fails to pass this step, it may be considered an indirect
expropriation, but it should be noted that only very few regulatory actions will not pass this
step, because the host states usually have a large discretion in this kind of choices.

Necessity

If the regulatory action passes the first step, the arbitral tribunal shall pass to the second step.
The second step in proportionality criterion is to test whether the adopted action was necessary.
It requires that an action adopted for a public policy objective the least restrictive, In the sense
that there is no other possible alternative action which is equally effective, but less restrictive.*
This requires an arbitral tribunal to determine whether the objectives can be achieved causing
less interference with the investor’s rights and interest.®> The underlying objective of this test is
that a regulatory action adopted to protect one interest, must be necessary to achieving the
expected outcome and must do the least damage to the competing interest.®

Through the above we can conclude that the necessity of the action is equally important than
the Suitability.” Where he performs his turn through by evaluating the relationship of means to
ends.® so if the regulatory action fails to pass this step, it may be considered an indirect
expropriation, Normally, the State has the authority to judge which action is reasonable for
completing its public policy objective and the costs of any alternative actions.® For this reason,
the necessity requirement is manifested within the effectiveness of a State’s administrative and
legislative system.’® However, this does not mean that a strict responsibility is imposed on the
State to implement an action in the most perfect way to arrive at the expected outcome. The
value of the necessity test in this context has been testified to in different arbitral Tribunals and
courts, especially where this test was being weighed in reaching a finding on the
appropriateness of a host State’s action in dealing with complex social problems.™

Proportionality Stricto Sensu.
After passing the regulatory action the first and second steps. The final step in the
proportionality criterion involves proportionality strictu sensu.

In order to make this analysis, the arbitral tribunal must take into consideration all the relevant
factors , such as cost-benefit analysis, the importance of rights affected, the importance of the
interest protected, the degree of interference , the length of interference, the availability of less

Andenas, M., & Zleptnig, S. (2006). P. 388-389; Emiliou, N. (1996). The principle of proportionality *
in European law: a comparative study (Vol. 10). Kluwer Law Intl. p. 174.

Emiliou, N. (1996). p. 174.2

Ibid; Henckels, C. (2012). P. 248.3

Han, X. (2007). The application of the principle of proportionality in Tecmed v. Mexico. Chinese

Journal of International Law, 6(3). P. 637.

If the ECtHR founds the measure was the less invasive one, that conclusion doesn't lead automatically ®

to the conclusion that Article 1 of the Additional Protocol had been violated. see, Muir, A. T. (2015). P.
18; Henckels, C. (2012). P. 227; Rivers, J. (2007). Proportionality, discretion and the second law of
balancing. in George Pavlakos, ed, Law, Rights and Discourse: The Legal Philosophy of Robert Alexy.
Oxford. p 171-176.

Han, X. (2007). P. 637.5

Muir, A. T. (2015). P. 187

Alexy, R. (2010). P. 67.8

Henckels, C. (2012). P. 248- 252.°

Elliott, M., Beatson, J., & Matthews, M. (2011). Beatson, Matthews and Elliott's Administrative Law
Text and Materials. Oxford University Press.p. 271.

Henckels, C. (2012). P. 248.1
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severe measure and any other factors.' the arbitral tribunal or court must look at the two
competing important interests and then decide whether the action’s effects on the investor is
proportionate, or too severe relative to the gain that the public policy sought to be realized.?

If the action has an excessively harmful effect, and too severe relative to the gain that the public
policy seeks to achieve. Arbitral tribunal would most probably be considered it as indirect
expropriation in accordance with this strict proportionality analysis. Where, the greater the
interference, the more compelling the action’s objective should be.?

Some scholars note that, this final step of the proportionality criterion is highly important,
Where, if the analysis stops at the step of necessity, it would allow the severe restriction of a
right in order to protect public interests.*

Finally, might be helpful for concluding that proportionality stricto sensu should be applied in
an indirect expropriation analysis. The rule is that host States are obligated to act in good faith
with the purpose of promoting, at least prima facie, general public welfare, any expropriatory
effect generated from which should be carefully weighed with this purpose to determine
whether this effect is ‘manifestly disproportionate’.’

Through our study and analysis of these three tests, we find that these tests are important in the
application of the doctrine of proportionality, therefore, the arbitral tribunals must apply these
tests in order to obtain consistent and consistent decisions, which enables both parties to
anticipate the decision in the event of a dispute related to indirect expropriation. It must be
noted here that some of decision may apply only the third step of the proportionality test, and
neglect the considerations of suitability and necessity. where it deals with the legality of the
regulatory action only then go directly to a strict proportionality analysis, where the use of
methodology that skips some steps of the proportionality analysis decreases the functionality
of the test and may result in inconsistent interpretation of indirect expropriation.

Proportionality Doctrine in BITs.

recently, the consideration of proportionality doctrine has been formally established in BITs
and FTAs as a compulsory element to distinguishing between a regulatory measures and an
indirect expropriation, especially in the modern American investment treaties practice.® This
recognition of the proportionality doctrine an important step towards the formally consideration
of this doctrine as part of international customary law.’

Although the objective of proportionality doctrine is achieving the right balance between the
foreign investors interests the one hand and the host State on the other, this new doctrine still
faces difficulty to negotiating and in reaching agreement, because it will put the foreign
investments under more risks greater than the risks in current common practices under current
investment treaties. So the host states must start new rounds of BITs and MITs negotiations, if
it is seeking for more regulatory space without compensation to foreigner investment. It must
include clear and declaratory provisions maintains the host State’s regulatory powers in the
preamble of the international investment treaties, it shall also include a set of detailed criteria
that enable the host states from take the necessary regulatory measures without the need to pay
compensation, or clearly indicate to specific types of regulatory measures that cannot be
considered an indirect expropriation. however, this does not mean that the host State should be

Schill, S. W. (Ed.). (2010). International investment law and comparative public law. Oxford !
University Press. P. 87.

James and others v. The United Kingdom, European Court for Humana Rights, 21 February 1986, 2
series A, no. 98, para. 51; See, Barak, A. (2012). Proportionality: constitutional rights and their
limitations (No. 2). Cambridge University Press.p. 349-350.

Henckels, C. (2012). P. 252.3

Schill, S. W. (Ed.). (2010). p. 87.4

Burke-White, W. W., & Von Staden, A. (2010). Private litigation in a public sphere: the standard of °
review in investor-state arbitrations. Yale J. Intl L., 35. P. 287.

Zhao, S. (2015). 295-296. Han, X. (2007). P. 244°

Yoshifumi, T. (2001). p. 433.7
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given Full freedom to harm the foreign investments as it wishes once justified that these actions
were taken for the public interest.

The determination of indirect expropriation should not be left to the arbitral tribunals. So it has
appeared new development of the Model BITs to provide detailed provisions to explain of the
factors, criteria and instruction of what regulatory actions considered as an indirect
expropriation. in the evaluating whether State’s action considered as an indirect expropriation,
it requires taking into account combination of factors, including effect, reasonable expectation,
suitability of the action, necessity of the action and the proportionality Stricto Sensu. among
other factors. it points out that under specific circumstance, the host State’s regulatory actions
do not consider as indirect expropriation. for examples The US Model BIT (2012), the new
Indian Model BIT (2016),' Australia-US FTA, Dominican Republic-Central America-United
States FTA (CAFTA-DR)? and the FTAs between United States and other countries.® There
treaties conclude very similar context of provisions®: Firstly, is explicitly expresses the
exclusion of the “sole-effect” doctrine by making clearly that the State’s action has an adverse
effect on the economic value of an investment, standing alone, does not establish that an indirect
expropriation had occurred. Secondly, the determination of whether an action or series of
actions by a Party, in a specific fact situation, constitutes an indirect expropriation, requires a
case-by-case, fact-based inquiry that considers, among other factors: (i) the economic impact
of the government action, although the fact that an action or series of actions by a Party has an
adverse effect on the economic value of an investment, standing alone, does not establish that
an indirect expropriation has occurred; (ii) the extent to which the government action interferes
with distinct, reasonable investment-backed expectations; and (iii) the character of the
government action.’

Thirdly, it explicitly points out that except in rare circumstances, nondiscriminatory regulatory
actions by a Party that are designed and applied to achieve legitimate public welfare objectives,

Han, X. (2007). P. 244. 1t is argued by the author that some of the treaties have in fact incorporated the *
principle of proportionality into the text but have done so in a contextual way. the provision regulating
the determination of indirect expropriation takes the effect of the measure, the purpose of the measure,
the character of the measure, and other factors into full account and implies the prerequisite of a fair and
reasonable balance between the measure’s effect and its purpose. To be more specific, the economic
impact, ‘standing alone’, cannot decide the occurrence of indirect expropriation, and the non-
discriminatory measures ‘do not constitute indirect expropriation’ except in ‘rare circumstances’.
Dominican Republic-Central America-United States Free Trade Agreement, August 5 2004. United 2
States signed the CAFTA-DR with five Central American countries (Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua), and the Dominican Republic.

Such as: United States-Chile Free Trade Agreement, Annex 10-D (June 6, 2003); United States-®
Morocco Free Trade Agreement, Annex 10-B (June 15, 2004).

article 4. of ANNEX 11-B. OF Australia- United States Free Trade Agreement, 18 May, 2004, “4. The 4
second situation addressed by Article 11.7.1 is indirect expropriation, where an action or series of actions
by a Party has an effect equivalent to direct expropriation without formal transfer of title or outright
seizure.

(a) The determination of whether an action or series of actions by a

Party, in a specific fact situation, constitutes an indirect expropriation, requires a case-by-case, fact-based
inquiry that considers, among other factors:(i) the economic impact of the government action, although
the fact that an action or series of actions by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that an indirect expropriation has occurred;(ii) the extent
to which the government action interferes with distinct, reasonable investment-backed expectations;
and(iii) the character of the government action.(b) Except in rare circumstances, non-discriminatory
regulatory actions by a Party that are designed and applied to achieve legitimate public welfare
objectives, such as the protection of public health, safety, and the environment, do not constitute indirect
expropriations.”; Annex 10-C. of Dominican Republic-Central America-United States Free Trade
Agreement, August 5, 2004; Annex B. of United States Model BIT (2004). Annex B.of United States
Model BIT (2012); Article 5.2 of Indian Model BIT (2016).

article 4- A. of ANNEX 11-B. of Australia- United States Free Trade Agreement.®

69



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

such as the protection of public health, safety, and the environment, do not constitute indirect
expropriations.

Arbitration Practice of the Proportionality doctrine in Indirect Expropriation cases.

From the above we can see that the function of the proportionality doctrine to a large extent
depends upon how it is applied by the arbitral tribunals. Thus, it is necessary first to take a deep
look at the practices of investment tribunals using the proportionality doctrine in the Indirect
expropriation context. The proportionality doctrine has been extensively applied in diverse
fields of law, and by international courts and arbitral tribunals.? Tribunals instead of focusing
exclusively on the "sole effect doctrine" on the investments, have also often taken into account
the purposes and proportionality of the governmental actions to determine whether
compensation was due.® Also several tribunals have referred to the proportionality doctrine, as
a refinement of the blanket "police power doctrine™ exception, to determine whether the actions
being within the police power of the host state, is nevertheless considered to be an Indirect
expropriation.

I will analyze some of cases in which the arbitral tribunals applied the proportionality doctrine
as follows.

Tecmed v. Mexico case.

The proportionality test was applied clearly for the first time in relation to indirect expropriation
in Tecmed v. Mexico. this case concerned the operation of a hazardous waste disposal facility
in a rapidly expanding urban area of Mexico.The claimant invested in a hazardous industrial
waste landfill in 1996 but was unable to renew its license to operate from the Mexican
Government two years later. It thus claimed for its investment loss due to the arbitrary and non-
substantiated decision of the Mexican Government and sued Mexico for expropriation.

In this case the tribunal analysed in detail the facts of the case and concluded that tecmed indeed
was the sufferer of indirect expropriation without compensation from Mexican authorities as
the interests of the Investor were seriously affected. The tribunal decided in favor of the
claimant and supported its expropriation claim. The tribunal adopted the proportionality test
and it has based in its analysis to the European Court of Human Rights’ case law,* the decision
of the ECtHR case of James v United Kingdom,’the effect that an action must pursue a
legitimate aim in the public interest and be appropriate to achieve its aim; that there must be a
reasonable relationship of proportionality between the effect of the measure on the investor and
its objective; and that if the claimant bore an ‘individual and excessive burden’ the measure
would be disproportionate.® The tribunal in provided that "Although the analysis starts at the
due deference owing to the State when defining the issues that affect its public policy or the
interests of society as a whole, as well as the actions that will be implemented to protect such
values, such situation does not prevent the Arbitral Tribunal, without thereby questioning such
due deference, from examining the actions of the State in light of Article 5(1) of the Agreement
to determine whether such measures are reasonable with respect to their goals, the deprivation

article 4 - B. of ANNEX 11-B. of Australia- United States Free Trade Agreement.!

Tecmed v Mexico; S.D. Myers, Inc. v Government of Canada (S.D. Myers), UNCITRAL Case, Partial ?
Award, 13 November 2000; Marvin Roy Feldman Karpa v United Mexican States (Feldman v Mexico),
ICSID Case No. ARB (AF)/99/1, Award, 16 December 2002; LG&E Energy Corp., LG&E Capital Corp.
and LG&E International Inc. v Argentine Republic, ICSID Case No. ARB/02/01, Award, 3 October
2006.

Yannaca-Small, C. (2004). P. 12-13.3

European Court of Human Rights, Matos e Silva, Lda., and Others v. Portugal, Judgment of September *
16, 1996, 92, p. 19; European Court of Human Rights, Mellacher and Others v. Austria, Judgment of
December 19, 1989, 48, p.24; European Court of Human Rights, James and Others, Judgment of
February 21, 1986, 50, pp.19-20.

European Court of Human Rights; James and Others, Judgment of February 21, 1986, 50.5

Ibid. para p. 19-20.°
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of economic rights and the legitimate expectations of who suffered such deprivation. There
must be a reasonable relationship of proportionality between the charge or weight imposed to

the foreign investor and the aim sought to be realized by any expropriatory measure”.*

In the Tribunal’s view, the investor had legitimate grounds to believe that its investment in the
landfill would last for a long term (although the permit had to be renewed annually), as well as
to expect the estimated return and profits during its entire useful life.? These expectations were
based on all circumstances of the investment and its objective characteristics which the investor
had taken into account when it made the tender offer for acquisition of the landfill.®

When the tribunal analyzed the purposes of the refusal to renew the permit to verify whether
there was an actual public interests behind the action invoked by the state and whether the
adopted action was the only action available to achieve the pursued objective, and the
proportionality between the effect of this refusal and the purposes pursued. It found that the
refusal was adopted for two purposes: Firstly, to prevent harms to the environment and public
health, which were allegedly caused by Cytrar’s infringements of the terms of the Permit and
Mexican environmental laws during its operations of the landfill. secondly to respond to the
opposition from the local community against the location of the landfill.*

For the first purpose, the tribunal has concluded that the breaches of both the permit’s terms
and environmental regulations by the investor were generally minor and did not negatively
affect public health or protection of the environment.® Thus, the denial to renew the permit for
the operation of the landfill, which had a substantial and permanent impact on the investment
and the investor’s reasonable expectations, was an “extreme measure”. In the Tribunal’s view,
such action was not necessary to remedy the infringements that did not compromise the public
goods.® It recalled that the minor fine that had already been imposed on Cytrar would have been
a proportional response.” As a result, the tribunal found no true environmental purpose behind
the adopted action and so it was unnecessary to apply it.

For the second purpose, the tribunal noted that the decisive determinant of the denial to renew
the permit was the community pressure relating to the location, and not the operation, of the
landfill.

This pressure nevertheless was not justified by circumstances of social emergency or crisis or
disaster; it merely triggers political difficulties.® These difficulties lack any degree of
seriousness and urgency that required an intervention of such a nature, i.e. the non-renewal of
the permit and ultimately the complete termination of the landfill’s operations. Indeed, the
community opposition only involved the participation of four hundred people out of one million
inhabitants, whilst the actual blockage of the landfill was carried out by only 40 people.® Thus,
the severity of the interference was not proportionate to the aim pursued by. As the Tribunal

Tecmed v Mexico. para 122.1

Ibid, Para. 149.2

Fietta, S. (2006). Expropriation and the “Fair and Equitable” Standard. Journal of International 3

Avrbitration, 23(5). p. 382.

Tecmed v. Mexico, Para. 125.4

Ibid, Paras. 124, 127, 130-32.5

Ibid, Para. 148.also Para. 100. The Tribunal’s conclusion reflected the statement of Mexico’s Federal ©

Environmental Protection Attorney’s Office (PROFEPA) that ... the infringements committed by the
companies involved are not sufficient to immediately cancel, suspend or revoke the permit for carrying
out hazardous material and/or waste management activities, not do they have an impact on public health
or generate an ecological imbalance”.

Ibid, Para. 124.7

Ibid, Paras. 133-147.8

Ibid, Para. 144.°
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opined, this aim could have been achieved by relocating the landfill as proposed by Cytrar and
Tecmed.?

finally, both purposes were not accepted by the tribunal, the tribunal found that the
Environmental Protection Agency’s decision to refuse renewal of the permit was a de facto
indirect expropriation as the investment was permanently deprived of economic value and could
not be exploited, despite the fact that the legal ownership of the assets did not pass to the
Mexican government or any third parties. Thus, the tribunal attempted to balance competing
interests of both the investor and the host state by applying the principle of proportionality.
from above, we found that the arbitral tribunal examined whether the action adopted serves a
legitimate public purposes and if it is generally suitable to achieve that purpose, where it has
analyzed the main purposes, also, the tribunal reference to the minor fine that had already been
imposed on Cytrar was a proportional response. then analyzed the proportionality between the
purpose of the action and it impact.

We can see here that the character of the action played an essential role in the determination of
indirect expropriation in the present context. As noted by Professor Vifiuales, if the tribunal
considered, instead, that had the measure genuinely pursued an environmental objective (e.g.
cessation of operations of the investor due to its grave breaches of environmental standards),
the expropriation claim could have been decided differently.? Another element which the
Tribunal also took into consideration was the behavior of the companies involved. The Tribunal
implicitly held that the investment would have had to bear the burden of the non-renewal of the
permit, had Cytrar and Tecmed behaved improperly. To the contrary, the conduct of these
companies was so flawless that it could not even give rise to minor faults.® from the beginning
on, given the political circumstances after the investment has been made, Cytrar and Tecmed
acted in good faith and cooperatively. All in all, the disproportion of the measure and its effect
in relation to the aims pursued tipped the expropriation-regulation balance so that the Tribunal
found an expropriation under the BIT.

It must be noted here that, some scholars have even viewed this case as a strong precedent
established in international investment law regarding regulatory measures and indirect
expropriation.* and a methodologically sound approach to proportionality analysis in the
context of indirect expropriation.®

Proportionality test endorsed in post-Tecmed cases

Until a few days before the Resolution, and even after the adoption of the Resolution, both Cytrar and *
Tecmed reaffirmed their commitment to relocate and to bear all the costs involved. Moreover, evidence
showed that the relocation possibility should have been feasible.

Vifiuales, J. E. (2016). Foreign investment and the environment in international law (No. BOOK). 2
Cambridge Centre for Environment, Energy and Natural Resource Governance, University of
Cambridge. p 314.

Tecmed v. Mexico, Paras. 147-148. It has been proved that the conduct of the investor and its subsidiary 3
has never been the direct cause of any harm to the environment or the determinant of political pressure
or demonstrations which led to the deprivation underlying the Resolution.

Weiler, T. (Ed.). (2005). International investment law and arbitration: leading cases from the ICSID, *
NAFTA, bilateral treaties and customary international law. Cameron May. p. 653- 656.

Schill, S. W. (2006). P.10-13; Kingsbury, B., & Schill, S. W. (2009). p. 43- 46; Kingsbury, B., &°
Schill, S. (2010). Public law concepts to balance investors’ rights with state regulatory actions in the
public interest—the concept of proportionality. International investment law and comparative public law.
p. 91-94; Coe, J., & Rubins, N. (2005). Regulatory expropriation and the Tecmed case: context and
contributions. International investment law and arbitration: Leading cases from the ICSID, NAFTA,
bilateral treaties and customary international law. P. 664- 655.
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The approach adopted in Tecmed was endorsed in three subsequent ICSID cases, both with
Argentina as the respondent state: Azurix v. Argentina," LG&E v. Argentina?, and Continental
Casualty v. Argentina®.

In the Azurix v. Argentina case.

The foreign investor claimed that the depriving his investment from the use and enjoyment of
the reasonably expected economic benefits of the concession must be considered an indirect
expropriation. Such deprivation was the result of a series of actions adopted by Argentina,
including the refusal to implement the negotiated tariff regime, the inadequate completion of
infrastructural works needed for the performance of the concession and the denial to recover
the canon through tariffs. In return, Argentina claimed that its action was within the police
power, to drew the attention of the arbitral tribunal to the intent and purpose of the regulatory
measures.

Similar to the Tecmed, tribunal in Azurix case did not consider the blanket “police power"
exception to be applicable. The tribunal has concluded that, the purpose of a regulatory action
is a necessary, but it is not the sole criterion to decide whether the hoste state has to pay
compensation for its regulatory actions.* Tribunal found that ,it necessary to take both the effect
and the purpose of the action into account, °. However, before the court begins to analyze
proportionality, it had found that the interference with the expected economic benefits of the
investment was not sufficiently grave so as to be regarded Tantamount to expropriation. In the
absence of an essential deprivation there was no need for a further examination of the purpose
of the measure.®.

In the LG&E v. Argentina.’

The case concerned Argentina’s different emergency measures adopted to tackle its economic
crisis in 2001-2002. LG&E had a shareholding interest in three Argentine licensed gas
distributing companies. In order to encourage investments by these three licensees, Argentina
guaranteed to respect the provisions of the licenses and other legal obligations, including the
semi-annual tariff adjustment based on the US Producer Price Index (PPI) and the calculation
of tariffs in US dollars. However, as Argentina’s economic crisis escalated, Argentina enacted

Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12.

LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic (ICSID 2
Case No. ARB/02/1).

Continental Casualty Company v. Argentine Republic (ICSID Case No. ARB/03/9).3

Azurix v. Argentina, Para. 310. held that: What mattered was not “whether the measure concerned is
legitimate and serves a public purpose”, but “whether it is a measure that, being legitimate and serving a
public purpose, should give rise to a compensation claim”.
Ibid, Para. 311, citing ECHR’s case in the case of James and Others, sentence of February 21, 1986, °
paras. 50 and 63, which had been cited by the Tecmed Tribunal. The ECHR held that “a measure
depriving a person of his property [must] pursue, on the facts as well as in principle, a legitimate aim ‘in
the public interest’”, and bear “a reasonable relationship of proportionality between the means employed
and the aim sought to be realized... The requisite balance will not be found if the person concerned bears
“an individual and excessive burden”... A measure must be both appropriate for achieving its aim and
not disproportionate thereto.”
Ibid, Para. 322: “...the Tribunal finds that the impact on the investment attributable to the Province’s ®
actions was not to the extent required to find that, in the aggregate, these actions amounted to an
expropriation. Azurix did not lose the attributes of ownership, at all times continued to control ABA and
its ownership of 90% of the shares was unaffected. No doubt the management of ABA was affected by
the Province’s actions, but not sufficiently for the Tribunal to find that Azurix’s investment was
expropriated”.
LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic(ICSID ’
Case No. ARB/02/1)
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and implemented a series of emergency laws.! LG&E corporations, claimed that Argentina had
expropriated its investment without compensation, which was breach of the treaty between the
US and Argentina.

The tribunal has concluded that, in order to establish whether the regulatory action can be
considered an indirect expropriation, should take into account besides the effect of an action,
also the context in which it was adopted and its purposes. ? The Tribunal referred to the Tecmed
award, emphasising that a balance between the purpose and the effects of an action is one of
the main elements to distinguish, from the perspective of an international tribunal, between a
regulatory measure, and an indirect expropriation.>Accordingly, it held that State generally has
the right to adopt the regulatory measures for general welfare purposes without incurring any
international liability, except in the cases “where the State’s action is obviously
disproportionate to the need being addressed”*. Nonetheless, like in the Azurix case,® since
Argentina’s actions did not lead to an essential deprivation or almost complete deprivation of
the value of investments. Consequently, no indirect expropriation was found, and hence there
was no need for the Tribunal to continue to develop its previous observations on the
proportionality in order to see if the deprivation amounts to an expropriation.

in the Continental Casualty v. Argentina case.®

In this case the tribunal referred to the proportionality doctrine in the European Convention on
Human Rights, and considered it as an appropriate doctrine to distinguish between regulatory
measures and indirect expropriation. The case concerned Continental’s investment in CNA, it
is an insurance company incorporated in Argentina, which Continental claimed to wholly own.
The investor "Continental Casualty" claimed that the Argentina’s emergency measures,
specifically the " specification of dollar-denominated deposits” and the "restructuring of
government’s debts", Led to the loss in the value of CNA’s investment and hence it is
considered indirect expropriation.

Since the arbitral tribunal had found that the necessity exception was available to the Argentina
under Article (11) of the Argentina-US BIT 7, it Concluded that the actions adopted by
Argentina were excluded from the scope of the BIT and therefore did not go further into the
claim of indirect expropriation .® it mentioned that must distinguish between the indirect
expropriation and mere restrictions on a foreign investment which do not entail compensation®.

The Main Criticisms to the Proportionality Doctrine.

Proportionality doctrine has been criticized for different reasons, | will explain it and respond
to it as follows:

These laws permitted renegotiation of contracts with public service providers, obliged the transfer of *
private US dollar contracts and deposits into Argentinean pesos on a one-to-one basis (“pesification”),
abolished the parity between the US dollars and the Argentine peso and the adjustment of tariffs in line
with US inflation indices, and restricted money transfers.

Ibid. Para. 194.2

Ibid. Para. 194, citing Tecmed v. Mexico (Para. 115). The tribunal has concluded that emphasising that 3
a balance between the causes and the effects of a measure is “one of the main elements to distinguish,
from the perspective of an international tribunal, between a regulatory measure, which is an ordinary
expression of the exercise of the state's police power that entails a decrease in assets or rights, and a de
facto expropriation that deprives those assets and rights of any real substance”

Ibid. Para. 195.4

Azurix v. Argentina. Para. 322.5

Continental Casualty Company v. Argentine Republic (ICSID Case No. ARB/03/9).6

Ibid. Paras. 160 — 236.7

Ibid. Para. 275.2

Ibid. Para. 276.°
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Proportionality has no legal international basis.*

the arbitral tribunals perform the balancing analysis “on a legally unsound basis.”? The
proportionality test has been applied by the European Court of Human Rights in its application
of the European Convention on Human Rights. Especially when it tried to resolve the disputes
between the individual rights granted under the convention and the other rules adopted in the
public interests of the Member States.® But even though the European Union currently
considered the most advanced form of regional integration process, it cannot easily transposable
into international investment law, which is based on a dense and complex network of bilateral
investment treaties and a dispute settlement system that lacks harmony and in which the
arbitrators do not enjoy the same legitimacy as the European judges.*Also that the issue of how
the proportionality doctrine will be employed by the arbitral tribunals ultimately depends on a
different factor. One of these factors is the text of convention that establishes the rules to
distinguish between indirect expropriation and regulatory measures as well as others Bilateral
Investment Treaties applicable between the parties. Any meaningful discussion of what balance
or proportionality requires is possible only after the primary norms that need to be balanced
have been specified.> However, if such norms, like in most traditional BITs, are not clearly
articulated in the treaty or simply absent, the tribunal’s reasoning would likely lack a sound
basis for balanced determination of indirect expropriation and legal argumentation of the
applied method.

Respond to this criticism that proportionality doctrine can be seen as a principle of international
law. It is provided by many domestic laws in Europe, America (for instance Canada), Asia (for
instance Hong Kong). Furthermore, it is generally applied in international dispute settlements
in ECtHr and WTO context. Well as we explained above many Bilateral Investment Treaties
and model BITs that provide for these standards, as Australia-US FTA, Dominican Republic-
Central America-United States FTA (CAFTA-DR) and the FTAs between United States and
other countries, and the US Model BIT (2012), the new Indian Model BIT (2016).

We can conclude that criticism is not directed towards the doctrine of proportionality itself and
its criteria, but to the lack in provisions of bilateral investment treaties. To avoid this risk along
with the risk of excessive discretion of the tribunals, investment treaties should incorporate
provisions and language specifically designed to address indirect expropriation within the
framework of proportionality and proper consideration of state’s right to regulate.

Proportionality gives too much discretion to arbitrators, it might lead to restricts
substantially State sovereignty.®

The arbitrators are free to select Their own value system and the relevant criteria to explain
why one value is considered more important than another.” thus supplants the role of
democratically elected or otherwise legitimately deputed decision-makers.2 Some even
consider it as a ‘“highly subjective decision-making that is influenced by tribunals’ own
political, ideological and economic beliefs and assumptions.”® Also arbitrators may not be
familiar with the context of a given policy measure. We can argue that proportionality doctrine

Kulick, A. (2012). Global public interest in international investment law (Vol. 90). Cambridge *
University press. P.172; Leonhardsen, E. M. (2011). Looking for legitimacy: exploring proportionality
analysis in investment treaty arbitration. Journal of International Dispute Settlement, 3(1). p. 119.
Leonhardsen, E. M. (2011). p. 119.2

Kingsbury, B., & Schill, S. W. (2009). P. 52.2

Nikiéma, S. H. (2012). P. 16-17.4

Bonnitcha, J. (2014). Substantive protection under investment treaties (No. 110). Cambridge University °
Press. P. 48.

Kulick, A. (2012). P.172; Franck, T. M. (2010). Proportionality in International Law. Law & Ethics of ©
Human Rights, 4(2). p.240.

Franck, T. M. (2010). Proportionality in International Law. Law & Ethics of Human Rights, 4(2). p.240.”
Kulick, A. (2012). P.172.8

Henckels, C. (2012). P. 50.°
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albeit not restoring regulatory autonomy, functions to ensure that the states have sufficient
regulatory autonomy which must nevertheless be subject to reasonable limits in order to prevent
the abuse of the states’ regulatory freedom. so to counter the criticism to the proportionality test
consists in adopting interpretative methods and strategies that better suit the task which is
assigned to the interpreter — to balance the competing interests.! In that sense, clear
interpretative guidance for the proportionality analysis may limit the tribunal’s discretion in
implementing the approach to indirect expropriation which has been intended by the parties. In
expanding the interpretation of treaty provisions in the sustainable development context, there
may be the need to ensure the balance between environmental, social and economic interests in
the adjudication process. In this regard, the exceptions, strong affirmations of non-economic
values in preambles and operative provisions of the treaty might leave tribunals room for
interpretation that effectively addresses sustainable development concerns.

From this we can conclude that the criticism was not directed to the approach itself, but its
application in investor-state arbitration.Considering the above discussion, the proportionality
approach seems preferable as a test for determining an indirect expropriation and can be viewed
as the most compatible with sustainable development. and it is the only reasonable method of
approaching an issue that touches upon both public and private interests.®

Conclusion

Despite the importance of the proportionality criterion and its attempt to achieve proportionality
between the purpose and effect together, it is still unclear and under criticism and still under
development. We can observe that there is no clear definition of the doctrine of proportionality
in bilateral and collective agreements and the decisions of arbitral tribunals, However, we can
define the proportionality doctrine as a doctrine that seeks to achieve the required balance
between protecting the rights of the state to exercising its sovereignty over its territory and
seeking to achieve the public interest, protecting the environment on the one hand, and
protecting the rights of the investor to making profits and enjoying in theirs investments on the
other hand, through several tests.

There is no consensus on the way it should be applied in both jurisprudence and the decisions
of arbitral tribunals and bilateral and collective investment treaties, However, arbitral tribunals
can follow three main tests this tests are Suitability, Necessity and Proportionality Stricto
Sensu, in our analysis of the cases that applied the proportionality doctrine, we found that the
arbitral tribunals some time did not apply the three tests or applied it in an unclear way, also
found that the arbitral tribunals which applied the proportionality doctrine reached its decision
in the early stages of the test and before reaching the stage of Proportionality Stricto Sensu, we
find that these tests are important in the application of the doctrine of proportionality, therefore,
the arbitral tribunals must apply these tests in order to obtain consistent and consistent
decisions, which enables both parties to anticipate the decision in the event of a dispute related
to indirect expropriation. It must be noted here that some of decision may apply only the third
step of the proportionality test, and neglect the considerations of suitability and necessity.
where it deals with the legality of the regulatory action only then go directly to a strict

Kingsbury, B., & Schill, S. (2010). P. 77-78. argued that it “can be accommodated — and by some ?
tribunals has already been employed - as an interpretation technique.” In the authors’ view, the
proportionality analysis can be appropriately accommodated within the concept of indirect expropriation
as well as other concepts “whenever the restriction of the state’s regulatory leeway is at play.” While
the test as a legal construct can hardly present an alternative to the customary rules of treaty interpretation,
one may agree with the authors that the proportionality may be helpful in informing the exercise of

interpreting of a treaty with a view to resolving conflicts in connection with indirect expropriation.

Sweet, A. S. (2010). Investor-State Arbitration: Proportionality's New Frontier. Law & Ethics of 2
Human Rights, 4(1). P. 69; Newton, M., & May, L. (2014). Proportionality in International Law. Oxford

University Press. P. 51.

Fortier, L. Y., & Drymer, S. L. (2004). Indirect expropriation in the law of international investment: | 3

know it when | see it, or caveat investor. ICSID Review, 19(2). P. 326.
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proportionality analysis, where the use of methodology that skips some steps of the
proportionality analysis decreases the functionality of the test and may result in inconsistent
interpretation of indirect expropriation.

Although the doctrine of proportionality has proved to be the most appropriate doctrine to deal
with indirect expropriation claims, it has not been spared criticism, we can conclude that
criticism is not directed towards the doctrine of proportionality itself and its tests, but to the
lack in provisions of bilateral investment treaties, so investment treaties should incorporate
provisions and language specifically designed to address indirect expropriation within the
framework of proportionality and proper consideration of state’s right to regulate. Also the
criticism was not directed to the approach itself, but its application in investor-state arbitration.
Considering the above discussion, the proportionality approach seems preferable as a test for
determining an indirect expropriation and can be viewed as the most compatible with
sustainable development. and it is the only reasonable method of approaching an issue that
touches upon both public and private interests.
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ABSTRACT

The United Nation (UN) was the first organization to become actively involved in managing
the crisis in Irag. The involvement was very relevant because ISIS challenged the most
fundamental principles of the UN, which is the maintenance of universal peace and security,
the advancement of self-assurance and essential human rights and the assurance of central
opportunities. The study argues that an effective UN is indispensable to solve the crisis caused
by ISIS. By the same token, shortcomings in the international campaign against ISIS is arguably
the result of the non-existent role of the UN. In substantiating these arguments, the study firstly
discusses the current role of the UN in addressing ISIS - preventing its expansion. Secondly,
the reasons behind shortcomings of the UN’s role is analyzed. Consequently, the study suggests
the formation of a strategic international campaign driven by the UN to combat ISIS. Such a
stronger mandate for the UN especially in employing force is legitimate as ISIS has thus far
proven itself to be the single biggest threat to international peace and security. Its inhumane
approach to people who oppose its rule and existence; its facilitation as well as promotion of
political violence in the name of religion have produced atrocities against innocent lives be they
women, children and minorities. An effective UN intervention is badly needed to protect
fundamental values of basic human rights and freedom.

Keywords: Islamic State in Irag and Syria/Levant (ISIS/ISIL), United Nations (UN), Peace and
Security, Irag.

Introduction

The United Nations (UN) is the first organisation actively involved in managing the crisis in
Irag. Its involvement is indeed very relevant for the reason that ISIS has challenged the most
fundamental principles of the UN.' The UN Secretary-General Ban Ki-moon told an
extraordinary session of the UN Security Council on 24 September 2014 that "the world is
witnessing a dramatic evolution in the nature of the terrorist threat.” In addition, he added
“Eliminating terrorism requires international solidarity and a multifaceted approach—among
the many tools we must use, we must also tackle the underlying conditions that provide violent
extremist groups the opportunity to take root.” He spoke when the UN and its member states
raised their own specific concerns and promised to take comprehensive moves to obstruct the
global terrorist threat that has become increasingly portable, flexible, and vicious.?

In 2009, a seminal working document was published to describe a study on anti-terrorism
legislation in the Arab Gulf states. in The Office on the United Nations in Vienna, This seminar
discusses the United Nations Global Counter-Terrorism Strategy, and the role of regional and
sub-regional organisations in the Arab Gulf countries in terms of fighting against terrorism. The
results of the work indicate that what is stated in the plan of action adopted by the General
Assembly of the United Nations on human rights requires the coalition against terrorism to
carry out a critical and deep study into the security of the society and human rights guarantees.
This study corresponds to the rights of the accused people, victims and witnesses categorized

Schaefer. B & Harkness. K. 2014. Q&A: Can the World Count on the U.N. to Fight ISIS !
Terrorists? The Daily Signal. [25 June 2016].

Fink, N. C. 2014. Countering Terrorism and Violent Extremism. Policy Brief for Global ?
Center on Cooperative Security.
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by the international instruments and norms of international law and international humanitarian
law settled in the light of the judicial precedents.*

MATERIAL AND METHODS

In order to address the objective of this study, the study uses a methodology which is qualitative
in nature. It relies on primary and secondary sources involving issues concerning The role of
United Nations (UN) in managing crisis ISIS in Irag Starting up with the primary sources, the
researcher will turn to the practical side to conduct a number of interviews through either face
to face or the skype with a number of people with high level of education displaced from their
cities because of what they had been subjected by ISIS. In addition, interviews are carried out
with a number of individuals who are still in areas controlled by ISIS. Secondary sources
involving issues concerning the role of United Nations (UN) in managing crisis ISIS in Irag.
The researchers collected data from secondary sources and references such as books, previous
researches and analytical studies. These resources should be related to the subject of the current
study, either directly or indirectly, which include the emergence of ISIS in Irag and how the
role of United Nations (UN) in managing crisis ISIS in Iraq

According to Marshal and Rossman (2006) data analysis in qualitative research should be based
on the preliminary research, research questions, and related literature. In this study, the
interviews were record on tape, and then the tapes were transcribe word for word. The
transcribed interviews were than encoded according to related topics and headings. After this,
the data was encoded manually into smaller subgroups under keywords and themes. The
keywords and themes were selected according to the literature review, previous research and
research questions. The keywords follow the structure of this thesis; hence the results of data
analysis form a collection of citations and quotes?.

Data entry uses Word columns after the field note taking. The data entry was within 24 hours
of each interview so that no meaning and links in the responses would be lost. At the point of
data entry, secondary content analysis was ordered to develop coding, themes and patterns of
clustering the collected data. Hence, the data entry columns were determined by the themes that
emerged by the end of the data collection. The data entry of the questionnaire responses was
purely by coding that ensured the accuracy and readability of the data®.

The data entry also applied secondary vertical analysis of the data in order to reduce the bulk
of interviews into summary and paraphrasing interview by interview and direct quotations. At
the end of the data entry, a screening was performed to match the raw data against the entered
data and to check for usefulness of the coding system in describing and enabling understanding
of the phenomenon under the investigation. The data entry was done solely by the researcher.
The research used content analysis and narrative analysis techniques in the data analysis
process. The data analysis involved re-examining the entered data in Word files, sorting the
data, categorizing the data into the key thematic areas in response to the secondary research
questions. The followed steps are consistent with the general literature on data analysis in
qualitative research®.

A working document. 2009. Anti-terrorism legislation in the Arab Gulf states. The Office on?
Drugs and Crime in Vienna, the United Nations.

Catherine, M. & Rossman, G. B. 2006. Designing qualitative research. London :Sage 2
Publication.

Wiersma, W. 1995. Research Methods in Education: An introduction. London: Palgrave.®

Neuman, W.L. 2011. Social Research Methods: Qualitative & Quantitative Approaches. *
London: Palgrave.
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Analysis used a thematic approach to re-organize the data. In the thematic content analysis
approach, recurring issues were identified to refine and, in other cases, to develop new themes
in resonance with the objectives of the research study’. In this study, some of the themes had
already been generated from the literature review. Another technique that was used in the data
analysis for data interpretation preparation is pattern building. This technique was applied more
on the data extracted from the questionnaires.

RESULTS AND DISCUSSION

The UN is the first organization actively involved to manage the crisis in Irag. The involvement
is actually very relevant because ISIS has challenged the most fundamental principles of the
UN, that is the maintenance of universal peace and security, the advancement of self-assurance
and essential human rights, and the insurance of central opportunities. An effective UN
intervention is badly needed to protect fundamental values of basic human rights and freedom.

The principles and purposes of The United Nations (UN)

The study argues that the United Nations is the most relevant organisation involved in assisting
the fight and management of the crises caused by ISIS because ISIS has arguably challenged
the most fundamental purposes and principles of the UN, specifically the the maintenance of
universal peace and security, the advancement of self-assurance and essential human rights,
and the insurance of central opportunities.? In addition, the UN Charter also obliges the
organisation to coordinate the action of nations in attaining these UN principles and purposes.

Firstly, ISIS has challenged the UN Purpose of the maintenance of international peace and
security. The UN Charter Article 1.1 mentions that the first the purpose of the United Nations
is to maintain international peace and security, to take effective collective measures for the
prevention and removal of threats to the peace, for the suppression of acts of aggression or other
breaches of the peace, and to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace. In contrast, ISIS action in establishing and
maintaining its territory in lraq and Syria has threatened peace and security because it waged
war against the legitimate government in Iraq as well as other countries in which it operates.

Secondly, ISIS acted against the advancement of self-assurance and essential human rights in
Irag. It is stated in the UN Charter Article 1.3. that the UN aims to achieve international co-
operation in solving international problems of an economic, social or cultural character, and in
promoting and encouraging respect for human rights for all without distinction as to race, sex,
language, or religion. However, as discussed in Chapter 2, the acts of ISIS pose threats to human
security in all its seven dimensions such as economic, food, health, environmental, personal,
community and political security. This has threatened the success of the advancement of self-
assurance and essential human rights in Iraq.

Thirdly, the UN should act against ISIS although it is not the member of the organisation. The
UN Charter Article 2.6 suggests that the UN should act against any states that operate against
UN principles and threaten the maintenance of international peace and security. Thus, it is

Taylor, S. J., & Bogdan, R. 1984. Introduction to qualitative research methods: The search *
for meanings. New York: John Wiley & Sons.

Schaefer. B. & Harkness. K. 2014. Q&A: Can the World Count on the U.N. to Fight ISIS ?
Terrorists? The Daily Signal. [25 June 2016].
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arguable that the UN has to act firmly against ISIS because ISIS’s aim of achieving its goals of
controlling and maintaining its occupation has threatened international peace and security.

Finally, it is arguable that UN has the legitimacy to organise the fighting against ISIS and
manage the crises it has caused. UN Charter Article 1.4 states that the UN should serve as a
centre for harmonising the action of nations in attaining these UN principles and purposes. In
addition, UN Principles states (UN Charter Article 2.5) that all members should support the UN
to uphold its purposes.

In-depth interviews that the study conducted with several experts and individuals as well as
staff working for the UN’s projects in Iraq have supported the argument that ISIS has acted
against international peace and security as well as the advancement of human rights and
development. Mr. Razah Qader, a staff member from the UN-related NGO Kurdistan Save the
Children (hereafter, KSC), mentioned that “The United Nations is working to spread peace in
all countries of the world, but when it (Iraq) is at war with Daesh, this is my reason to protect
the principles and goals of the UN”*

The second informant, Ms. Ragqya Tlaat, a Member of the Iraqi Parliament who also serves as
an expert to the KSC also shared the same view, elaborating that “Daesh is a terrorist
organisation (that) threatens the UN system and laws .... the legal breaches that infiltrated in
Syria and Iraq.... (It has been) contrary to the laws of the United Nations and the principles).”?
She also added that ISIS has threatened international peace and security because it made
perception that the laws of the international community is not applicable to ISIS.”

Another expert in KSC, Mr. Yassin Barznge, stressed that ISIS threatens the principles and
objectives of the UN. He added that fighting ISIS is in fact, in accordance with the principles
and objectives of the UN:

“Yes it suits, because Daesh threatens international peace and security system, so
that the responsibility lies on the Security Council by the UN Charter, where the
paragraph stipulates the first article number 1 is the (international peace and security
save) to take the United Nations collective measures for the prevention and
elimination of the wave of threats international peace and security... ISIS threatens
international peace and security through an overrun of the principles of human right
and force states™

The other informant who serve as an expert in the KSC, R. Azez, also made similar comments
related to the issue of ISIS fighting. He elaborated that fighting ISIS is in accordance with the
principles and objectives of the UN because they have breached human rights and International
Laws.*

In conclusion, the UN has a legitimate cause for act in support of the Iragi fight against ISIS
and manage the crises it has caused because the actions and atrocities ISIS has carried out in
Irag and other parts of the world have clearly threatened international peace and security and
the advancement of human development and human rights. The UN has the legal foundation

Qader. R. G. 2016. Staff Kurdistan saves the Children (KSC). Kurdistan, Irag. Interview. 8, *
May.

.Tlaat. R. 2016. Staff Kurdistan save the Children (KSC). Mosul, Irag. Interview. 3, March.2

Barznge, Y. 2106. Editor in chief the journal childhood \ Kurdistan Save the Children (KSC). 3
Kurdistan, Irag. Interview, 3 May.

Azez, R. 2016. Staff Kurdistan save the Children (KSC). Kurdistan, Irag. Interview, 10 July. 4
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for this because the purposes and principles of UN Foundation as stated in the UN Charter have
clearly mentioned it. For these reasons, the UN has an obligation to organise the consortium of
nations to help the Iragi government fight ISIS and manage the crises it has caused.

The interests of United Nations (UN) to support in managing ISIS-caused crisis

The UN clearly has the legitimacy to organise the fighting against ISIS and manage the crises
it has caused. UN Charter Article 1.4 states that the UN should serve as a centre for harmonising
the action of nations in attaining these UN principles and purposes. ISIS represents an
immediate danger to the United Nations of the world and, as ISIS threatens worldwide peace
and security, the target of the United Nations must surely be to preserve global peace and
security and at elimination ISIS as a psychological oppressor.

To obtain first-hand information about the current conduct of the UN in Iraq, the study
conducted interviews with experts in the Iragi University and in organisations related to the UN
in Irag. Firstly, the study asked the informants about the threat of ISIS to UN interests and
values “Does ISIS pose a direct threat to the UN interests and values?” From the interview,
many informants (UN) confirmed that ISIS does indeed pose this threat. For example, Yassin
Barzng from Kurdistan Save the Children (KSC) answered: “Yes, through the overrun of the
general interests of the United Nations™ 1 The second informant Razah Qader (KSC) shared the
same view with the first informant. He further elaborated that: “Yes, when the United Nations
are in the war, this threatens the interests”2 Another informant Raqgya Tlaat a Member of the
Iragi Parliament commented that, as the UN had failed in eliminating ISIS as a terrorist
organisation, it had also failed in its objective to maintain international peace and security,
which are directly threatened by Daesh.3

From the study, it can be concluded that the UN has to support international peace and security
and support humanitarian efforts to protect the victims of the crimes against Iragi people as
well as intervene to impose international sanctions in response to the heinous crimes.

Current conducts of The United Nations (UN) to support Irag in managing the crisis

The UN should support Irag in managing the crisis and in working towards finding the most
proficient method to eliminate ISIS; it needs to extend its endeavours, particularly since
resolutions determined at the 2014 U.N. General Assembly. The U.N. Security Council voted
to add ISIS individuals to the Al Qaeda sanctions administration and conjured Chapter VII of
the U.N. Contract, underscoring the danger that ISIS poses to global peace and security. This
can serve as a valuable premise for organising universal activity to disturb ISIS's financing and
other backing. Given the divisions among driving worldwide forces, activity through the United
Nations to approve the utilisation of power against ISIS, especially in Syria, would prove
problematic. Regardless, engagement through the United Nations can construct political capital
and authenticity for multilateral global activity against ISIS, including military strikes if they
are deemed necessary. The U.N. Security Council meeting led by President Obama in 2014
offered an interesting chance to activate universal activity on the outside psychological
oppressor contender issue. Another U.N. Security Council determination (in the future,
UNSCR), could hone nations' instruments to counter radicalisation and to meet their
commitments to stifle fear based oppression and avoid psychological oppressor enlistment.
President Obama asserted that a further avenue would be to increase cooperation between

Barznge, Y. 2106. Editor in chief the journal childhood \ Kurdistan Save the Children (KSC). !
Kurdistan, Irag. Interview, 3 May.

Qader, R. G. 2016. Staff Kurdistan saves the Children (KSC). Kurdistan, Iraq. Interview, 8 2
May.

Tlaat, R. 2016. a Member of the Iragi Parliament and Staff Kurdistan save the Children (KSC). 2
Mosul, Irag. Interview, 3 March.
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different counter-terrorism and law-enforcement bodies such as INTERPOL thereby helping to
track elements of the organisation.*

The UN member states, having already agreed that ISIS presents a formidable threat to global
peace and security, should now make a concerted effort to see through the resolution to
eliminate ISIS altogether through determined action. A recent UN report shows how the Islamic
State in Irag and the Levant (ISIL), as a splinter group of al-Qaeda, is restricted in many of its
operations due to external international political constraints. Yet, despite this, ISIS is still able
to use its assets and, through very primitive methods, to gain sponsorship and attract new
recruits, even from far away international countries. The real and present danger presented by
these tactics renders combating this evil almost impossible as well as costly.? The UN is in a
slightly different position now compared to before the events of September 2001 as threats to
international peace and security are clearly more dangerous and significant. As a result, since
this time, the UN has allocated greater funds, assets and manpower to addressing the risks from
terrorism. However, the UN remains hindered because, although all member states are agreed
in principle concerning ISIS, not all members are in agreement as to the means whereby ISIS
can be eliminated, nor to the extent of military or other action. The result is inaction, or action
that is considerably reduced in its effectiveness. To become effective, all member states need
to agree concerning which members should be involved in what capacity, in providing
manpower, military support, funding, social welfare, aid and other forms of support.

Resolution 2178 on counter-terrorism specifically focuses on countering offensive radicalism
but the UN needs to determine how to effectively execute this resolution. However, with such
a large organisation as the US, the bureaucracy and measures required to ensure accountability
hinder progress resulting in lack of coordination and duplication of effort. The resolution
requires the UN to maintain sufficient assets to meet its counter-terrorism objectives and to
adjust them where they are deficient. One of the biggest problems is foreign terrorist fighters
who challenge the UN’s capacity to provide a coordinated response to terrorism and fulfil the
directives of the UN Charter; the world body should embrace a more comprehensive
methodology to countering terrorism.®

On 14 August 2014, the UN passed Security Council assurance 2170 imposing sanctions
against Al-Qaeda but forewarned that member states had an obligation to foresee these
sanctions being breached by individuals or groups supporting the terrorist organisation. The
sanctions specifically cited the names of six individuals according to Security Council
Resolution 2161 (2014). Who were added to the al-Qaeda sanctions list by the UN assurance,
two Saudis, two Kuwaitis, one Iraqgi, and one Algerian.

Attempts by the UN to enforce sanctions against countries supplying ISIS have not been
entirely successful as they have been undermined by nations and supporting forces unofficially
working with IS1S. With regards to this, Razha Qader-KSC explained that “Cutting the supplies
to Daesh had not been applied realistically because some states are cooperated with the
organisation in an informal way’** Additionally, another informant shared the same view, as he

Katulis, B., Lang, H., & Singh, V. 2014. Defeating ISIS: An Integrated Strategy to Advance *
Middle East Stability. Washington: Center for American Progress.

Fink, N. C. 2014. Countering Terrorism and Violent Extremism. Washington: Policy Brief 2
for Global Center on Cooperative Security.

Ibid®

Qader. R. G. 2016. Staff Kurdistan saves the Children (KSC). Kurdistan, Iraq. Interview. 8, *
May.
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stated that: “The most important decisions taken by the UN against Daesh are the responsibility
of the Security Council which are cutting fundations to Daesh™*

As regards to certain decisions taken by the UN, some respondents claim not to have had
information, such as Rebwar Azez- and Yassin Barznge (KSC). The view of the interviewee,
Razha Qader of KSC, was that the Security Council must be prepared to exert military force to
reinforce its position. Raqgya Tlaat, a Member of the Iragi Parliament, also supported this
opinion. He reported that: “the UN must increase and support humanitarian efforts to protect
the victims of the crimes that are committed against them in Iraq and to impose and enforce the
law in order to protect the Iraqi people’?

In summary, UN Resolution 2178 on international counter terrorism has become the primary
mandate and foundation for the UN’s leading role in fighting ISIS. However, the complex
conflict dynamics involving such factors as foreign terrorist fighters has challenged the United
Nations' role and capacity to react successfully and fulfil the resolutions of the UN Charter.

The performance of the UN in supporting Irag to manage the crisis in Iraq

This study argues that there are some deficiencies in the current conduct of international
organisations in fighting ISIS. ISIS has been active in Iraq since 2004, but the success of the
international coalitions in fighting it and managing its impact is very limited. The UN has
limitations on its ability to fight against ISIS because, unlike NATO, the UN has no air or
ground forces to combat ISIS. Having said that, the UN’s role is imperative because it has a
legitimate position to coordinate international powers to fight ISIS. Furthermore, ISIS terrorist
attacks have occurred not only in Irag and Syria, but in many other parts of the world, so the
UN has increased legitimacy to promote necessary and political cooperation.®

The UN has the potential to promote the cooperation between international organisations and
actors (NATO, Arab League, EU, the Iragi army, Russia and Iran) to fight I1SIS. However, until
recently, the actions considered by the UN were limited owing to fundamental disagreement
within the Security Council about what the future of these countries — Iraq and Syria — ought to
be. While all five Security Council members were agreed in their opposition to ISIS (with the
exception of China which is somewhat indifferent to such affairs), they could not agree on what
measures to take to achieve this aim. There is a conflict of interests among the five permanent
Security Council members on the conflict in Irag and Syria. Russia, according to its history,
underpins Assad, the Alawite despot, the Syrian government strengths/structure and their Shiite
partners in the district, particularly Iran. They need to dispense with I1SIS and reestablish the
Syrian government, whose force was tested when the Syrian Civil War started in 2011.* On the
other hand, the US has repeatedly called for Assad to step down and believes that there is a
third party in the region with enough military force to defeat ISIS with Western support and a
democratic, humanitarian ideal that is in line with Western interest. The UK and France support
the US position, but with a qualification - the UK insists that Assad can remain as an interim
leader, but cannot remain in the long term.

The UN Secretary-General Ban Ki-moon said “Eliminating terrorism requires international
solidarity and a multifaceted approach—among the many tools we must use, we must also

Tlaat. R. 2016. a Member of the Iraqgi Parliament and Staff Kurdistan save the Children (KSC). *
Mosul, Irag. Interview. 3, March.
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tackle the underlying conditions that provide violent extremist groups the opportunity to take
root”. To obtain first-hand information about the performance of the UN in Iraqg, the study
conducted interviews. It posed question to the informants about the current conduct of The
United Nations in managing the crisis “How do you see the UN reaction facing 1SIS? Was the
strategy effective in managing the crisis and fighting ISIS?” to which the interviewees
responded as follows: Razha, Qater (KSC) stated: “The United Nations were not serious in
taking the decision toward Daesh and through the organisation of Daesh as it threatens
international peace and security, and the UN did not take steps immediately” Another
informant, Raqqia (KSC) reported that: “We can see that the UN is not strong and tough against
Daesh”? From this interview, it is evident that the UN has failed at fighting 1SIS because ISIS
influence is continuing to spread worldwide.

Concerning the extent of the UN’s failures in combatting ISIS, Rebwar Azez (KSC) elaborated
that “The United Nations have not intervened, otherwise there is no failures™ a view also held
by Raqqya Tlaat, a Member of the Iragi Parliament who serves as an expert advisor to the KSC,
who elaborated commenting: “It is clear that the UN failed in facing ISIS. The existence of
Daesh constitutes a major threat to the international community and threatens international
peace and security.*

Furthermore, in terms of the role of the United Nations in combatting ISIS, Razha. Qader
responded that the UN had failed “because everyone knows Daesh has supporters from all over
the world”® Is the UN “realistic” in dealing with ISIS? Has the UN been successful in realising
its objective in dealing with ISIS? How? According to the findings of the interviews, some
informants had negative opinions about the role of the UN being realistic in dealing with ISIS.
For instance, Raqqya, Tlaat commented that “the United Nations were not realistic in the fight
against Daesh because the international coalition led by the United States of America is not
really serious in eliminating Daesh”. ®

In summary, although the UN is has a legitimate mandate to fight I1SIS because its emergence
and action have challenged the most fundamental principles of the UN, all informants agreed
that the role of UN in managing the ISIS crisis in Iraq was weak and ineffectual.

The United Nation’s suitability to be involved to manage ISIS crisis

In this issue, many of the respondents reported that UN is suitable to be involved to manage
ISIS crisis, this has been viewed the first (Raqqya Tlaat-UN) explained that: “The United
Nations is best suited to eliminate Daesh” Moreover, another informant (Noaman Ali-
NATO) also supported the previous argument. He reported that: “the best that the United
Nations and its subsidiary bodies, and if they do not we must create a force capable of ending
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this organization”* Additionally, another informant shared the same view, as he stated that: “it
supposed to be the United Nations is making her decision because it represents the
international community”

The second answering about the thinking of international and regional organization for
coordinating in to one integrated effort commission. The first interview in NATO orgainzation
reported that: “Yes, through the activation of Chapter 5 of the pact of the United Nations™* The
same view also supported the previous argument (Noaman Ali). He reported that: There is a
constant coordination between the international and regional organizations, but did not come
out Bakdrart decisive and the good of the crisis Syria guide and control of the organization by
not moving as well as static and Iraq in Nineveh and Anba * However, UN has another view.
For example, (Razha Goran Qader) I do not think and the reason the fear of some international
organizations that finance Daesh are hidden so that NATO's projection for the Libyan regime,
which poses the risk of a belief by the alliance but did not interfere to help Libya from the grip
Daesh > Moreover, Furthermore, another informant (Ragqya Tlaat-UN) also shared the same
view. He elaborated that: “Yes, I think and activated by supporting the strategy and logistics
expertise”® Another informant in Arab League (Dr. Salim Abdullah) also shared the same view.
He elaborated that: Yes, there must be an integrated international cooperation in management
of crisis. Through the coordination and unification of efforts to resolve this crisis away from
disagreements interfaces’

The need of an integrated coalition for managing crisis in lraq

This study argues that it is imperative for a stronger coalition of international organisations and
actors to manage strategies to fight ISIS and achieve a total solution for the crisis in Iraq and
Syria. Currently, military powers from some countries are directly involved in fighting ISIS
including the United States, the United Kingdom, Russia and France alongside a few Arab
countries and the Kurds. In addition, the international organisations (UN, NATO and The Arab
League) have acted in various roles in providing support for the fight, despite criticism from
some for their limited involvement. However, given the shortcomings of the current coalitions
and the roles of international organisation, there is necessity to rethink the strategies.

Fighting ISIS requires more than just military combat; thus, it is imperative to form a stronger
coalition of international organisations to manage strategies to fight 1SIS. Subscribing to the
neoliberal institutionalist theory, the paper argues that international organisation should play
leading roles in encouraging cooperation between states in the cause of fighting against ISIS.
International regimes should lead and coordinate the cooperation among states to achieve their
common interest to contain and reduce ISIS threats in the Middle East and its spread of terror
against the rest of the world. The study argues that the UN is the most legitimate international
organisation to lead the fight against I1SIS because it was founded in 1945 to maintain peace
and security, promote respect for human rights, freedom and security, and to accomplish
international co-operation in tackling worldwide issues of a monetary, social, social or
humanitarian character (United Nations, 1945). In addition to that, other related international
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organisations (NATO, The Arab League) and states related to the conflict should be involved
to work together to support the cause of fighting ISIS and promoting peace and security in Iraq
and Syria.

Concerning the international communitity’s ability to solve economic, social, cultural and
humanitarian issues, opinions among interviewees were diverse. Many informants and experts
in the UN commented that the UN could launch an expression of international cooperation
economic, social, cultural and humanitarian on a range of international relations through the
United Nations Organisation as it is an international global organisation specialised in all of
these fields. The United Nations should raise the banner and the purposes and principles that
call for increasing cooperation and the need for international cooperation to achieve
development.® However, Abdualll and Yassin of KSC had no strong opinion on this matter
replying that they were unfamiliar with the issue. According to the finding of the interviews,
some informants in UN held adverse views about the ability of the UN to achieve the
international cooperation to solve this issue. For example, Abduallah, stressed that “The of
principles and objectives texts were not activated”?

The study admits that achieving a unitary international organization is very difficult now due
to the divergence of interests between states. In this case, international regimes should go back
to the first purpose of the United Nations and negotiate the interests among conflicting parties
and international actors.

The UN and objective of the coalition

The Organization and Objective of the Coalition of International Organizations the aims of the
coalition’s strategy should be to: Firstly, limit and reduce ISIS threats to national, regional and
global security. Most countries consider ISIS to be one of the most dangerous terrorist
organisations whose operations have threatened regional, national and international security
and peace because of its ability to amass combatants, funding, and territory. In achieving its
goals to establish a fundamentalist Islamic state as well as to impose its worldwide view of
Islamic extremism, it practices political and military tactics by the use of ruthless force on both
Muslim and non-Muslim people alike. Ethnic cleansing carried out by ISIS towards Non-
Muslims is a very serious crime and represents a terrorist act which aims to divide Iraq and
create a terrorist front in its occupied territories in Iraq. The rapid advance of ISIS in Iraq has
completely changed the balance of power in the country. In addition, it threatens not only the
integrity of the country, but also leads to redrawing of borders across wider regions.

ISIS unarguably poses a significant threat to the world. As people from different countries
become radicalized by ISIS, they join them in their fight. The number of their fighters will
increase and their activities will spread, targeting other countries.® Cross section of the world
has been made in order to overcome terrorists’ activities and to defeat ISIS (Payne, 2014). Some
of these countries include USA, Russia, UK, Turkey, Syria, Irag and most countries in Europe.
The Islamic State has proved itself able to organise, direct or inspire its supporters to attack its
targets in approximately seventeen countries outside its stronghold in Irag and Syria. The
countries which have been attacked include: Afghanistan, Australia, Algeria, Bangladesh,
Canada, Denmark, Egypt, France, Indonesia, Kuwait, Lebanon, Libya, Malaysia, Saudi Arabia,
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United States, Tunisia, Yemen, and Turkey’. In addition, ISIS has established or claimed
territories or Wilayats in around seventeen countries as part of its “five year plan” for world
conguest. Among these countries are Algeria, Egypt, Nigeria, Somalia, Tunisia, and Yemen.

Secondly, relieve the humanitarian crisis affecting the people in ISIS occupied areas of Irag and
Syria, territory that is set to expand in order to create a launching base to threaten the Kurdistan
region in Irag, Central and Western Region, eventually reaching towards the Kuwaiti and Saudi
borders. Despite the suffering in these areas, ISIS continues to gain support from Iraqgis and
Syrians in exchange for social and welfare services which the Iragi and Syrian governments are
unablze to provide at the moment, ironically due to the huge finds consumed by the fight against
ISIS.

Thirdly, strengthen government capabilities to provide national peace and human security in
what has become one of the most unstable territories in the world. Abdullah Kani Ali argues
that it is a national focus of Iraq to have one state attempting to protect its interests at the
international level®. In the Realist perspective, the two basic concepts of national security and
national interest are to be maintained at all cost.

Fourthly, achieve acceptable political solutions to cater for conflicting factions in these
countries to adopt democratic systems and promote democratic values such as respect for life,
peace, liberty, justice, equality, diversity, truth, human rights, freedom of religion, and rule of
laws.

The study argues that the Integrated Strategy to Advance Middle East Stability for Defeating
ISIS This has been viewed the first one Dr. Salim Abdullah mentioned that: “This strategy
responsible on the Arab regimes to end internal differences and make real reconciliation at the
domestic level”* Another informant (Faris, Ahmed) supported by the previous informant by
starting: When talking about integrated strategies for stability and development in the Middle
East, it is necessary to lay the groundwork for ores political, military and economic ties to
countries in the region three Bdoairha controller (Arab - regional - international) and based on
mutual interests and respect for the sovereignty of states and non-interference in the internal
affairs of countries in the region, as well as for creating a new security strategy that includes all
the countries of the region to invest collective action in the fight against terrorism and other
armed groups outside the framework of the state and law partnerships.®

Conclusion

The UN are aware of the disturbing role and challenges in the regions of Syria and Iraqg, again
each organisation has denounced the destructions to the economic, social and internal securities
making hundreds of several others to seek refuge elsewhere in neighbouring countries like
Turkey, Europe and America for those with the means to travel when the conflict began. These
international organisations have in one way or the other worsening situations by adding and
removing some variable just to gain the upper hand of the ongoing crimes against humanity by
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first air lifting food and medical supplies among others and for each time their adversary gains
ground to inflict the pain on innocent victims and villagers in and around where they operate.

| personal vision that, the military powers from some countries are directly involved in fighting
ISIS (being United States, United Kingdom, Russia, France).The Arabain Countries may be
helping but all looks out for the Arab League to make a bold move to tackle issues which has
not happen so well making the efforts of the Kurds even meaningful across board. In Addition,
the UN although some observers criticized their limited involvement — also have played their
roles in various level by providing supports for the fight which is debatably not enough at all
comparing the damage ISIS makes on every location they hit. However, given the shortcoming
of the current coalitions and roles of international organisation, there is a need for them to
rethink their strategies.
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ABSTRACT

Human resource management (HRM) practices and self-efficacy are important predictors of
the performance. However, studies that are related to these variables and their effect on
performance in educational institution is limited. The purpose of this study is to review the
existing literature related to the effect of the HRM practices and self-efficacy on performance
of academic staff. Databases such as Science Direct, Emerald, and Web of Science were
searched to find the related articles. Three screening were conducted to refine and select the
articles. A total of 30 articles related to the topic were reviewed and information of the articles
were presented. The findings indicated that most of the studies focused on developed countries
and sample size in previous studies is limited. In addition, the previous studies used the first
generation of analysis to analyze the data. Few have used the structural equation modeling for
data analysis. Lastly, the previous studies showed that HRM practices are important for the
performance of academic staff. In regard to self-efficacy, it is found that this variables is
essential to improve the performance of academic staff. Findings were discussed and suggestion
for future works were elaborated.

Keywords: HRM practices, Self-efficacy, Job performance, Academic staff

Introduction

The importance of education has increased due to the need of educated generation that can help
in developing the nations. For this reasons, government and policy makers as well as
researchers and practitioners have devoted their effort to focus on education. A key players in
the process of education in higher level is the academic staff and their capabilities in teaching
and researching (Johnson et al., 2016). This is because qualified and active academic staff can
help in improving the contribution of the university and its ranking as well as its contribution
to the society. Therefore, the performance of academic staff to a large degree determine the
contribution and the performance of a university (Abba & Mugizi, 2018; Ofuyatan & Edeki,
2018). This is because academic staff are responsible for creating new knowledge and sharing
this knowledge among students and other in the society in the form of public lectures and
workshops.

Despite of the importance of the performance of academic staff, majority of previous studies
focused on these variables in the context of business organization while in the context of
educational institutions in developing countries, there is a lack of studies (Ghabban, Selamat,
& lIbrahim, 2018; Muda, Ali, & Jusoh, 2017). In addition, previous studies have focused on
factors that are related to appraisal of the performance of academic staff (Hassna et al., 2009;
Turk, 2008; Turk, 2010; Masron et al., 2012; Yousif & Shaout, 2018; Abba & Mugizi, 2018)
while the studies that investigate the causal effect of certain variables on the performance of
academic staff are limited. Most of the study conducted on countries such as USA, Europe,
Southeast Asia (Ali & Musah, 2012; Ali, 2012; Nadarajah et al., 2012; Masron et al., 2012;
Dhillon et al., 2015; Alfagira et al., 2017) while studies that have investigated the issue of
performance of academic staff in developing countries are few.

93


mailto:dehma.hashem@gmail.com

VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Meta-analyses on the relationship between human resource management (HRM) practices and
performance has yielded mixed results, further fuelling the theoretical debate among HRM
scholars (Tzabbar, Tzafrir, & Baruch, 2017). Further, previous studies indicated that the human
resource practices such as selection, recruitment and training differs among countries (Li,
Samolejova, Cech, & Lampa, 2015). In addition, researchers have no agreement regarding the
effect of self-efficacy and its role in explaining the performance of academic staff. For this
reason, this study aims to review the literature related to the effect of HRM practices and self-
efficacy on the performance of academic staff. The study also aims to provide researchers and
decision makers with recommendations that helps in explaining and enhancing the performance
of academic staff.

Therefore, this study aims to review the HRM practices and self-efficacy in the context of
educational institution. The remaining of this paper discusses the literature review,
methodology of this research as well as the findings and limitation, direction of future work
and conclusion.

Literature Review
Performance of Academic Staff

The importance of performance is increasing due to its ability to increase the effectiveness and
efficiency of organizations. The high job performance enables different organizations to
achieve their objectives and ensure that these organizations survive and thrive (Alaaraj,
Mohamed, & Ahmad Bustamam, 2018; Alaarj, Mohamed, & Bustamam, 2017b, 2017a). Jamal
(2007) defined performance as “a function that an individual can successfully perform within
framework of normal constraints and available resources”. Due to the increasing competition
among organizations, both educational and services, it has become imperative for the
organizations to improve their performance and focus on their human component to ensure
excellence and prosperity (Darvishmotevali, Arasli, & Kilic, 2017).

The job performance of employees is important in all organizations, but its importance
increases in educational organizations in general and in universities in particular, because the
pivotal role played by the academic staff of the universities in creating and nurturing future
generations that are capable of advancing the country and the society. Thus, academic staff has
important role and contributes to the society in term of teaching and conducting scientific
research that increases the efficiency of the university and society (Alaarj, Abidin-Mohamed,
& Bustamam, 2016; Alaarj, Zainal, & Bustamam, 2015; Dhillon, Ibrahim, & Selamat, 2015;
Ghabban et al., 2018). Given the importance of the performance of academic staff, this study is
devoted to discuss and review previous studies in the context of performance of academic staff.

Summary of the Reviewed Studies

Reviewed studies included 22 articles that dealing with the performance of academic staff.
Hassna, Lina and Raza (2009) examined the performance of academic staff in Qatar and found
that teaching affects service performance while scholarly endeavour did not affect the teaching
or service performance. Turk (2008) in Estonia related the performance of academic staff to the
appraisal system and the compensation. The findings indicated that compensation and
performance appraisal has increase the performance of academic staff. Another study was also
conducted by Turk (2010) in Estonia found that performance of staff must be evaluated
annually, and quality and quantity of the workload must be assessed as well as the publication
in high impact journals. Salau et al. (2018) in Nigeria also examined the effect of talent
management practices on the innovation performance of academic staff. The findings indicated
that talent management improved the innovation performance of staff which resulted in better
organizational performance of universities. In Malaysia, Ali and Musah (2012) related the
performance and job satisfaction of academic staff to quality culture. The results of their study
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showed that quality culture and its components affect the performance and job satisfaction of
academic staff.

Victor and Babatunde (2014) in Nigeria found that motivation affect the performance of
academic staff. In Jordan, Masa’daeh et al. (2017) examined the effect of knowledge
management (KM) process and KM performance on the performance of academic staff. The
findings showed that KM process affect the KM performance which in turn affected the
performance of academic staff in Jordan. Ghabban et al. (2018) also examined the effect of
knowledge sharing and computer mediated communication on the performance of academic
staff in Saudi Arabia. The findings indicated that knowledge sharing, and computer mediated
communication significantly enhance research productivity at Saudi universities.

Zhou et al. (2010) discussed the evaluation and measurement of performance of academic staff
in China. The finding showed that performance of academic staff can be evaluated using three
dimensions that are the teaching, research and social services. Research also examined the
effect of certain variables on the performance of academic staff. For example, Dhillon et al.
(2015) investigated the effect of personal factors, environmental factors and behavioral factors
on the scholarly publication production of academic staff in Malaysia. The findings showed
that personal, environmental and behavioral factors have significant effect on scholarly
publication production. In Nigeria, Ologunde, Akindele and Akande (2013) investigated the
effect of university expansion, moonlighting, welfare, condition of work, attitude, promotion,
and infrastructure on the performance of academic staff. The findings showed that the
performance of staff who do moonlighting (work for second job) is different from those who
do not do moonlighting.

Nadarajah, Kadiresan, Kumar, Kamil, and Yusoff (2012) in Malaysia examined the effect of
human resource practices (HR) and career development on the performance of academic staff.
The authors proposed that the HR practices are expected to contribute to the job performance
and career development of academic staff. LiLin (2018) investigated the effect of leadership
style, organizational commitment, and self-efficacy on the job performance of academic staff
in China. The findings indicated that Leadership style as well as organizational commitment
and self-efficacy has strong effect on job performance of academic staff in China. Job
satisfaction was also investigated in few studies. Alfagria et al. (2017) proposed in a conceptual
paper that the individual factors which include job satisfaction and work stress as well as the
work environment factor which includes salary, rewards, training, university policy, promotion,
facilities, work condition will have a significant effect on the performance of academic staff.

Garg (2019) examined the effect of performance work practices on the organizational
performance of companies in India including educational institutions. The findings showed that
performance work practice has a significant effect on organizational performance. In Jordan,
the effect of knowledge management on the knowledge management performance and job
performance of academic staff was investigated (Masa’deh, Shannak, Magableh, & Tarhini,
2017). The findings indicated that KM process affect KM performance which in turn affect the
job performance of academic staff. Hamid, Maheen, Cheem and Yaseen (2017) found that the
HRM practices has a significant effect on the organizational performance.

Saha (2018) reviewed the literature related to HRM practices and organizational outcome. The
findings showed that HRM results in several organizational outcome such as money and market
performance, operational performance, and worker perspective and behaviour. Wang, Zhang,
Tian and Zhang (2016) proposed that HRM and organizational culture will have significant
effect on the organizational performance. Saridakis, Lai and Cooper, (2017) conducted a meta-
analysis study on the effect of HRM and high performance work practices on organizational
performance. The findings showed that there is a positive correlation between HRM and HPWP
as well as organizational performance. Zhang, Edgar, Geare and O’Kane (2016) examined the
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entrepreneurial orientation (EO) and capability based HRM on organizational performance of
business organizations. The findings showed that the interaction between entrepreneurial
orientation and capability based HRM performance is positive. In addition, EO and HRM
affected the organizational performance.

Fernandez-Ldpez, Rodeiro-Pazos, Calvo and Rodriguez-Gulias (2018) examined the effect of
knowledge management, human capital acquisition, and organizational design on the
organisational performance of Spanish universities. The findings indicated that KM has
significant effect on performance through IT solution as a mediator. Sdnchez-Barrioluengo
Benneworth (2019) examined the organizational performance of UK universities represented
by the contribution to knowledge. The findings showed that academic heartland creates more
engaged university and improve the regional and entrepreneurial performance of universities.
In Colombia, Cricelli, Greco, Grimaldi, and Llanes Duefias (2017), examined the effect of
intellectual capital on the performance of universities in Colombia. Human capital and
relational capital as well as structural capital are critical for the performance and innovation of
Colombian universities.

Xing (2010) examined the effect of HRM practices such as recruitment and allocation,
motivation mechanism, participation, and performance management on the organizational
performance of universities in China. The recruitment and allocation, motivation mechanism,
participation, and performance management have significant effect on the performance of
universities. In Vietnam, the effect of employee participation in decision making on the
academic performance of staff was examined. Findings showed that employee participation in
decision making has a positive effect on academic staff results. Organizational learning
moderates the effect of employee participation on academic performance. The level of HRM
practices in universities was examined in the study of (Allui & Sahni, 2016). The findings
showed that the level of HRM in Saudi Arabia is low and need more attention.

Shahzad, Bashir and Ramay (2008) investigated the effect of HRM practices on the
performance of academic staff. Findings showed that compensation practices and promotion
practices has strong relationship with perceived employee performance. Performance
evaluation practice has insignificant relationship with the perceived employee performance.
Jouda, Ahmad and Dahleez (2016) also examine the effect of HRM practices on employee
performance. The findings showed that Recruitment and selection, training and development,
compensation and incentives, performance appraisal has significant effect on employee
performance.

Few of the previous studies examined self-efficacy in the context of educational institution.
Bandura (1998) developed the social cognitive theory and included the self-efficacy as a
component of the theory. In later research, Bandura indicated that the source of self-efficacy is
mastery experience, vicarious experience, social persuasion, and emotional cue. Haddad and
Taleb (2016) examined the self-efficacy and operationalized self-efficacy to be past experience,
vicarious experience, verbal persuasion, and emotional cues. The findings showed that past
experience, vicarious experience and verbal persuasion have significant effect on
organizational performance and clarity.

Self-efficacy as a mediator was examined in the study of Tshuma et al. (2017) between
susceptibility, severity, barriers, and perceived benefits. Self-efficacy mediated the effect of
susceptibility, severity, barriers, and benefits on behaviour. The effect of self-efficacy on job
satisfaction of teacher was examined in the study of Emin Tiirkoglu, Cansoy and Parlar (2017).
Self-efficacy is important predictor of job satisfaction. Little studies examine the nepotism in
the context of educational institutions. The effect of nepotism, HRM, job satisfaction, and
quitting intention on word of mouth. The findings showed that nepotism affect HRM, job
satisfaction, and quitting intention as well as word of mouth (Arasli, Bavik, & Ekiz, 2006).
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Methodology

This study is guantitative in nature. the models that examined the performance of academic
staff are reviewed. To select the related articles, keywords such as HRM practice, performance
of academic staff, self-efficacy, and a combination of these words were used to find articles
related to the topic of this study. As a results, 409 articles were identified. Duplicated articles
and non-English, non-related articles were removed. This has resulted in removing 318 articles.
The remaining articles of 91 was reviewed for title and abstract. As a result, 22 articles were
excluded because they focused on different scope of this study. A full review of 69 articles was
conducted. As a result, 39 articles were excluded. This made the total articles 22. Figure 1
shows the process of refining and selecting the articles of this study.
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Figure 1: Process of selecting the related articles
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Findings
Country of the Studies

The reviewed studies were conducted in several countries. Figure 2 shows the distributions of
the studies based on the country of origin. It can be seen that the highest number of studies was
conducted in China, followed by Malaysia, Nigeria and Saudi Arabia.
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Figure 2: Distributions of studies based on countries

Nature of the Studies

Majority of 97% of the studies are quantitative while only 3% are qualitative. Figure 3 shows
the nature of the studies. Quantitative studies are divided into empirical, review, and conceptual.
More than 83% of the reviewed studies are empirically conducted and collected data using a
guestionnaire. A total of 14% are conceptual paper while 3% are review articles.
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Figure 3: Nature of the Reviewed Articles

Sample Size

Sample size of the reviewed studies is given in Figure 4. It shows that the highest sample size
is 2277 while the lowest sample size accounted for 15 respondents. The mean score of the

sample size is 344.

Sample Size

SRS 6 7 8 9 10 11 12 13 14 15 16 17 18 10NN ()N

Data Analysis Tools

The data analysis tools that have been used in previous studies are given in Figure 5. It shows
that 60% of the reviewed studies used SPSS as a tool for data analysis. A total of 28% have
used AMOS while 8% used smart PLS and 4% used STATA.
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Figure 5: Data Analysis Tools

Effect of HRM practices on Performance

The reviewed studies indicated that HRM practices are essential to improve the performance of
academic staff. Leroy et al. (2018) reviewed the literature and examined the effect of HRM
practices on employee performance and found that there is a positive effect between the two
variables. Turk (2008) and Turk (2010) examined the effect of the components of HRM on job
performance of academic staff and found significant effect. Triguero-Sanchez et al., (2013)
found that HRM has a significant effect on the organizational performance of universities in
Spain. In a meta-analysis study conducted by Saridakis et al. (2017), the findings indicated that
HRM has a significant effect on organizational performance. Similalry, Zhang et al. (2016)
found a significant effect between HRM and organizational performance. Accordingly, it is
concluded in this study that HRM practices has essential effect on the performance of academic
staff.

Self-efficacy and Performance

Bandura (1998) defines that employee self-efficacy as a collection of criteria like efforts,
intelligent, experience and expertise that lead to improve the performance of employee to
achieve the organization goals with productivity and efficiency. Brazeel (2010) reveals that
decision makers in any organization focus on employee self-efficacy to encourage employees
to achieve organization objectives. Employee elf-efficacy determines the level of ability,
knowledge and skills that providing required in employee. employee self-efficacy also
determines the expectation of the employees in the specific situation (Djabatey, 2012). Self-
efficacy has a significant effect on the performance of employees and organizations. Tshuma
et al. (2017) found that self-efficacy affect the behaviour of employees. Emin Tiirkoglu et al.
(2017) found that self-efficacy affect the job satisfaction of teachers in Turkey. LiLin (2018)
found that self-efficacy affected the job performance of academic staff in China. Haddad and
Taleb (2016), the study found that self-efficacy has a significant effect on the organizational
performance of universities. Previous studies indicated that self-efficacy affect positively the
performance of organization. In the study of Bilgin (2016) and Kuo (2010) the self-efficacy
affected positively the performance of organization.

Discussion and Future work
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Based on the above review, It can be seen that the majority of the studies focused on factors
that are related to appraisal of the performance of academic staff (Hassna et al., 2009; Turk,
2008; Turk, 2010; Masron et al., 2012; Yousif & Shaout, 2018) while the studies that investigate
the causal effect of certain variables on the performance academic staff are limited. Most of
previous studies have used the statistical package of social science (SPSS), which considered
as the first generation of statistical tools to conduct the data analysis (e.g. Salau et al., 2018;
Turk, 2010, 2008; Kiruja, 2013; Ologunde et al., 2013; Victor & Babatunde, 2014; Emin
Tiirkoglu et al., 2017; Victor & Babatunde, 2014; Dhillon et al., 2015) while the use of advance
statistical tools such as Analysis of moment structure (AMOS) or partial least square (PLS) is
limited in previous studies (e.g. LiLin, 2018; Ghabban et al., 2018; Tshuma et al., 2017).

The intensive use of SPSS in previous studies indicates that these studies were correlational or
descriptive. In other words, the previous studies attempt to find the mean score value of the
variables involved in the study without determining the causal effect between the variables. In
addition, the correlational studies attempt to find only the relationship between the variables
such as in the study of Hamid, Maheen, Cheem and Yaseen (2017) and Shahzad, Bashir, &
Ramay (2008). Complex analysis that include the testing of second order variables as well as
the moderating variable were limited in previous studies. Furthermore, the focus on self-
efficacy and HRM practices and their effects on academic staff performance is limited.

To overcome this limitations, future studies are suggested to examine the factors that affect the
performance of academic staff in developing countries. Future studies also are recommended
to use qualitative methods because majority of the previous studies were quantitative and has
used questionnaire. A focus group approach can be used in future work to identify clearly the
factors that affect the performance of academic staff. Further, the effect of certain variables in
the literature on performance of academic staff has not been well researched and investigated.
Accordingly, it is recommended for future work to examine the effect of HRM practices and
self- efficacy on the academic performance of staff.

Lastly, majority of previous studies are empirical and few conducted review studies. It is
recommended for future work to review and expand the scope of the review of previous studies
and to examine the effect of other variables on the performance of academic staff.

Conclusion

This study reviewed the literature pertaining to HRM practices, self-efficacy, and performance
of academic staff. Known databases were searched and related articles to the topic of this study
were identified. Information of the articles were extracted. The findings indicated that majority
of the studies were conducted on business organization in developed and emerging economies
while few focused on developing countries. The study also found that the majority of the studies
were quantitative and deployed the SPSS as a tool for data analysis. Further, the study found
that the effect of HRM practices and self-efficacy is important in the context of the performance
of academic staff. Findings were discussed and the direction of future work were discussed as
well.
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Abstract

Electronic Commerce (e-commerce) is a potentially growing business for today’s market. The
traditional boundaries will soon be replaced with a whole new technology as well as a
mechanism and media as a platform for purchasing goods and services via digital approach.
However, the borderless nature of online business has brought confusion into determining the
issues on conflict of laws, i.e. choice of law, jurisdiction of court and enforcement of foreign
judgement. Therefore, by adopting a doctrinal research method, this paper will identify
jurisdiction issues concerning online transaction and analyze the extent to which present related
e-commerce legislations in Malaysia regards of conflict of law while conducting online
business. This article will also further discuss on European Union (herein after referred to as
“EU) efforts in dealing with the issue on jurisdiction of court for lessons to be learnt. This paper
also concludes with some modifications and recommendations in dealing with the jurisdiction
of court issues in near future.

Keywords: Electronic Commerce (e-commerce), Conflict of Laws, Jurisdiction of Court

Introduction

Electronic commerce (e-commerce) is a new method of business which is considered better and
fast response than traditional business. Electronic commerce which commonly known as online
business is business at a distance and there is no physical appearance by using ang internet as
the most important method to do the online transaction between sellers and buyers (Barkatullah,
2018). A past few decades have witnessed that the electronic commerce transaction keeps
booming and flourish. Online sellers and buyers worldwide encountered for 24.3% of the world
population of digital buyers in 2015. Now nearly 1.8 billion people are reported engaged in
online business (Statista, 2016). This statistic shows that the e-commerce is one of the most
potential areas to emerge soon. However, as online business involves transborder commerce,
disputes are inevitable and the question of conflict of laws remain arises. As such, adjudicative
or personal jurisdiction, choice of law and enforcement of foreign judgment. Conflict of laws
is the private law of a country in dealing with cases having a foreign element. Furthermore,
conflict of law jurisprudence allowing and identify the application of foreign laws in deciding
a case even though certain foreign law may differ from the law of forum court where it is
appropriate to do so (Khan, 2017). As an example, when a contract was made in Australia
between a Malaysian company and an Australian company and was to be performed in United
Kingdom. As the dispute arises, the court will have to use it ‘choice of law’ rules to choose
whether to apply and implement Malaysia, Australia or United Kingdom. If the court chose
Malaysia law, the court will than choose Malaysian court to settle the dispute. Consequently,
the decision made by the Malaysian court may be enforced only if Australia and United
Kingdom do not allow the verdict from Malaysian court to be enforced in their respective
jurisdictions. Therefore, it clearly shows that if there is no fully consented from all involved
countries of such dispute, the parties will have to restart the process of litigation in Australia
and United Kingdom (Wang, 2008).
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Currently, Malaysia has enacted numerous laws and legislations to govern online business and
ensure electronic commerce activities are conducted in safe and secured environment, however,
there has yet to be any legislations enacted which addresses the issues on conflict of laws in
cross border electronic commerce transactions (Khan, 2017). Increasingly, it is crucially needed
for lawmakers, businessmen and their legal advisors and online consumers to be familiar and
firstly adapt with the ever-changing landscape of electronic commerce laws in future.
Considering the situation that Malaysia does not have a specific law to cater with the conflict
of law issues, this research propounds to use a doctrinal research method in dealing with the
issue of jurisdiction of court issue in cross-border online business contracts (Anil, 2001).

Methodology

Adopting the legal approaches to gather, discuss, explore, elaborate, examine, validate,
interpret and employed the statutory analysis deliberates on the discovery of the laws on
jurisdiction of court and its interpretations from numerous researchers. Also Terry Hutchinson
stated “Research which intensively evaluates the adequacy of existing laws and rules and which
recommends changes to any rules found wanting”.

Menawhile, doctrinal research is library-based, concerning and focusing on a reading
and analysis of the primary and secondary data. The primary data are the actual sources of the
law which are the legislation and case law. The secondary data include on the commentary and
analysis on the law found in textbooks and other legal journals for example case digests, case
citators, and online databases such as ResearchGate, Google Scholar, Scopus and ProQuest are
required to index and to gain access to the primary sources.

Subsequent to analysing the laws and regulations instead of the commentators of other
researchers, the author propounds suggestions in attempting to solve the problem on jurisdiction
of court in electronic commerce transaction.

Result Analysis And Discussion
Jurisdiction Of Court In Malaysia

As discussed by Julian Ding and J Sheela, by referring to Order 11(c) of the Rule of High Court
1980, which is currently known as Rule of Court 2012 (hereinafter referred to as “ROC”) states
that :

“if the defendant is either (i) ordinarily resident within the jurisdiction of the court; or (ii)
domiciled within the jurisdiction of the court; or (iii) carrying on business within the
jurisdiction of the court, then the courts are thus given the discretionary power to allow for the
process of the court to be served outside its territorial jurisdiction.”

According to this Rule, it shows that the courts in Malaysia will have the jurisdiction to try
cases where the defendant is either ordinarily resident within the jurisdiction of the court, or,
domiciled within the jurisdiction of the court or, carrying on business within the jurisdiction
of the court. However, J Sheela proceed to highlight even though the amendment made to the
statutes mentioned, and indicated that, besides order 11 rule 1 (c), reference on jurisdiction shall
be made to order 11 rule 1 (f) of the ROC, which states that:

“if the action begun by the writ is brought against a defendant to enforce, rescind, dissolve,
annul or otherwise affect a contract, or to recover damages or obtain other relief in respect of
the breach of a contract, being (in either case) a contract which (i) was made within the
jurisdiction; (ii) was made by or through an agent trading or residing within the jurisdiction
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on behalf of a principal trading or residing out of jurisdiction; or (iii) is by its terms, or by
implication, governed by the law of Malaysia.”

Thus, it conclusively allows the courts in Malaysia to assume jurisdiction if, the website is
located within a server in Malaysia or, defendant is carrying on business or is a resident in
Malaysia. The researcher also opines that, the amendment to the ROC did not consider the
trans-border nature of e-commerce contracts.

Julian Ding (1999) in his book further discuses that in Malaysia, “it cannot be doubted that a
court’s jurisdiction is territorial in nature and in this regard, jurisdiction must mean or be
related to the territory of Malaysia™. He reiterated his statement on the law before the repeal of
Order 11 rule 1 (c) of the Rules of High Court 1980 by quoting Hickling and Aun in their book
entitled ‘Conflict of Laws in Malaysia’, who used the same language of Order 11 but substituted
“the jurisdiction” with “Malaysia” which infers jurisdiction to be territorial in nature in
Malaysia (Julian Ding, 1999). Ding also opines that Order 11 rule 1 (c) of the Rules of High
Court 1980 can accord extra-territorial jurisdiction to the Malaysian courts, only if, the courts
were to take a liberal approach and construe “carrying on business within the jurisdiction” to
include trans-border contracts constituted via the Internet, as stated in his words, “The courts
should be prepared to consider and accept the proposition that if the web site enables the
creation of contractual rights and liabilities, then it should be considered as being within
jurisdiction since Malaysians are able to access and interact with the web site.” He states that
only if the courts in Malaysia were to take a liberal approach, the aggrieved parties will have
recourse to the Malaysian courts for relief and remedy (Jayabalan, 2014).

Sadly, to say, the introduction of Rules of Court 2012 does not cater and solve the jurisdiction
issues involving the trans-border nature of online business activities. Therefore, an online
consumer especially in Malaysia takes a very high risk while conducting online business
because in circumstances of a jurisdiction dispute the e-consumer may bring a suit for breach
of contract in the jurisdiction of another country.

Choice of Law

The choice of law also known as the proper law (PM North, 1974). A well drafted which has
more than one country, will contain a choice of jurisdiction or court clause as provides by the
online seller particularly (Wang, 2008). The choice of law will be determined by the contracting
parties. In other words, it may be defined as the choice of law should be at the country may be
regarded as localized. However, to be noted that in Malaysia the Contracts Act 1950 does not
provides any provision to determine the “choice of law” in the dispute of jurisdiction in
conducting online business.

On the other hand, the choice of law was also regarded as being the doctrine of freedom of
contract since give the privilege to choose the proper law they wish to govern their contract and
inclusion of the “choice of law” clause providing that all jurisdiction disputes between the
parties must be referred to a named court or the courts of a named country (Deveci, 2006).
However, the author notified that the doctrine of freedom of contract is not an absolutely and
fully viable in the context of a consumer contract entered through the electronic medium. This
would be a highly risk proposition especially in the standard form of contract because such
freedom may give a disadvantage of the online consumer as stated by P.North in his book:
“judged by the standard of common sense, however, it is not so attractive, since it may, if
capriciously exercised, subject the parties to law that is unrealistic to the point of absurdity.”
Therefore, it can be said that an online consumer will be at risk if agreeing to submit the law of
another country and will bear the cost of litigation in another country. Thus, there must be a
clean and coherence law as a safe guidance for the right and protection of the online consumers
in near future. Hence, there is a crucially needed for the new laws which takes the flourish
development of online business which in cross-border in nature and the orthodox version on
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territorial borders is no longer practical to the modern world to resolve online business
problems.

Enforcement of Foreign Judgments

The cross-border nature of online business may require a judgment obtained from another
country to be enforced to another country. But there is still a difficulty since every country its
own enforcement law. On the other hand, laws which are unenforceable will have two major
issues. Firstly, the law will fail to grant any redress or remedy and secondly, the knowledge that
the law is unenforceable weakens the normative force of other laws (Jayabalan, 2018).
Section 99 of Reciprocal Enforcement of Judgments Act 1958 (revised 1972) (hereinafter
referred to as “REJA”) states;

)} there is a reciprocal arrangement between Malaysia and the country of the
defendant to enforce the judgment in Malaysia i.e. that of the United
Kingdom, India, Sri Lanka, Hong Kong, New Zealand and Singapore;

i) The judgment given must be that of a superior court; iii) The judgment must
be final and conclusive; iv) by virtue of the defendant country’s law, the
judgment of the Malaysian courts is enforceable in the defendant’s country;
and this judgment must be monetary judgments; AND In Malaysia,
provided these requirements are satisfied, the judgment can be registered
and enforced as against the defendant as the ‘judgment debtor’ by virtue of
the procedure set forth in Order 67 of the Rules of High Court 1980. Order
67 of the Rules of High Court provide;

(1)An application for registration must be supported by an affidavit (a) exhibiting the judgment
or a certified or otherwise duly authenticated copy thereof and where the judgment is not in
the English language , a translation thereof in that language certified by a notary public or
authenticated by affidavit; (b) stating the name, trade or business and the usual or last known
place of adapt or business of the judgment creditor and the judgment debtor respectively, so far
as known to the deponent ; (c) stating to the best of the information or belief of the deponent,
(i) that the judgment creditor is entitled to enforce the judgment; (ii) as the case may require,
either that at the date of the application the judgment has not been satisfied, or the amount in
respect of which it remains unsatisfied; (iii) where the application is made under the Act, that
the judgment does not fall within any of the case in which the judgment may not be ordered to
be registered under section 4(2) of the Act; (iv) where the application is made under the Act,
that at the date of the application the judgment can be enforced by execution in the country of
the original court and that, if it were registered, the registration would not be, or be liable to be,
set aside under section 5 of that Act.

The registered judgment shall be set aside if;

i) the original court had no jurisdiction or ii) the defendant is not given sufficient time to enable
him to defend the foreign proceedings; or iii) it was obtained by fraud; or iv) the enforcement
is contrary to the public policy in Malaysia; or v) the rights under the judgment are not vested
in the person applying for its registration.

For countries which do not fall within the ambit of the Reciprocal Enforcement of Judgments
Act 1958 (revised 1972), monetary judgments can only be enforced under common law
principles where the plaintiff has to; a) file a new suit; or b) obtain a summary judgment, the
procedure as set forth in Order 14 of the Rules Of High Court 1980.

However, the researcher noted that it seems to be accepted once fulfilled the requirement of the
physical appearance and presence of the defendant in the jurisdiction is the fundamental
element for the judgment to be enforceable. In Malaysia, it provides under Rules of High Court
1980 and the Courts of Judicature Act 1964 requires; i) the cause of action arose within the
local jurisdiction of the court; ii) where the relevant facts occurred within that jurisdiction; iii)
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where land the ownership of which is disputed is situated within that jurisdiction; and iv) the
physical presence of the defendant or defendants place of business should be in Malaysia.

As emphasized in the case of Denilauler v. Chouchet Freres, the order is only recognized and
could be enforceable only in the circumstance where the defendant had been notified of the said
order.

However, REJA only permits the registration and enforcement of foreign money judgments and
does not include the judgments of equitable remedies. Thus, it raises the doubt on whether
online consumers right and protection effectively be protected if such judgment do not take into
account (Jayabalan, 2018).

Therefore, as discuss above, the enforceability of judgment is the main and pertinent issues in
solving of jurisdiction issues in an online business activity since it will be waste of time, cost
and efforts if it cannot be enforced. As mentioned by the former High Court Judge;

“| often wonder why countries cannot get together to remedy such a situation so that innocent
judgment creditors can obtain the benefit of the court action/s. Can it be national jealousy or
lack of interest by the so-called officials?” (Dato Syed Ahmad Idid, 2002).

Thus, the author notified that countries around the world should unity in enforcing the standard
enforcement of judgment as the solely right and protection for online consumers as a common
factor worldwide wholly.

European Union Efforts on Jurisdiction and Enforcement of Judgment

As discussed by The Brussels Convention is an effort to produce a uniform law amongst the
member of states of European Community specifically in dealing with jurisdiction and
enforcement of judgments. The Brussels Convention was amended and recognized as Brussels
I Regulation. Article 23(2) of the Brussels | Regulation provides;

“any communication by electronic means which provides a durable record of, the agreement
shall be equivalent to writing”.

This Acrticle states that the courts will determine jurisdiction of online business according to
three main types jurisdiction rules which are general, special and exclusive jurisdiction (Tang
& Xu, 2016).

Q) General Jurisdiction

According to Article 2 of the Brussels | Regulation, elaborates that persons domiciled in a
member state, shall be sued in the country of that state regardless of their nationality. However,
this article only applies if the trader directs its activities to the Member State which the
consumer is domiciled. Therefore, since the online business based on the electronic medium, it
is difficult to determine where the party domicile and locate the transaction occurred (Fangfei
Wang, 2008).

Meanwhile, Article 59 states;

“as regards natural persons, in order to determine whether a party is domiciled in a particular
member state, the court shall apply the law of that state”.

Acrticle 60(1) state;

“a company or other legal person or association of natural or legal persons is domiciled at the
place where it has its statutory seat or, its central administration or, its principal place of
business”.

Nevertheless, the author would like to emphasize that since the nature of online business itself
as a cross-border in nature, it might be difficult to ascertain the location of the central
administration and the domicile of the parties (Wang, 2008).
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(i) Special Jurisdiction

In accordance with Article 5(1) (a) of the Brussels | Regulation which states that;

“A person domiciled in a Member State may, in another Member State, be sued in matters
relating to a contract, in the courts for the place of performance of the obligation in question”.
In relation of this Article, the main point to be discussed is the ‘place of delivery’ either it
should have been delivered or the place where the goods or services should have been provided.
How to ascertain the place of performance and obligation is an essential point on how to
determine jurisdiction and enforcement of judgment. However, this Article does not clearly
express if there is an involvement of multiple places of delivery of goods and services as
mentioned by Hill (2005).

On the other hand, Article 5(1)(b) of the Brussels | Regulation states that;

“the place of delivery of goods or where it should have been delivered or the place where the
services were provided or should have been provided”

In my humble opinion, since the nature of online business is borderless, it will be difficult in
determining the place of performance of goods and services, the recipient’s place of business
should be considered as a connecting and closest linking factor.

(iti)  Exclusive Jurisdiction

Acrticle 23(1) applies when at least the party, one or more of whom, is domiciled in a member
state have agreed that the courts of a member state shall to have jurisdiction over disputes
arising in connection with a legal relationship. That means the contracting parties may
designated the court to settle the dispute and it is enough if contracting parties could choose a
court which is not related to their country of domicile as this Article did not mention any
requirement there must be a connection between the parties or matter of the dispute and the
territory of the court chosen (Wang, 2008).

Conclusion and Recommendation

Electronic commerce is a significant “sunrise industry” in Malaysia. Doing business via online
medium intensifies the strain between law and technology. Simply speaking, the need of
safeguarding guidance of jurisdiction and enforcement of judgment are central concerns
underpinning the current legislative framework. As an essential element, an online consumer
needs confidence and security to do online business without worrying of being deprived to
access justice and fair enforcement of judgment. Ad hoc approaches on a case to case and mind
shift on conflict of law issues is in crucially needed not only because of the borderless nature
but for the evolution of a new way of life in the unfolding age of information nowadays.

As a conclusion, the existing laws in Malaysia do not provide proper guidelines on jurisdiction
of court in e-commerce transactions. As been discussed above, the author notified that there is
still a loophole to define the meaning of carrying on business within jurisdiction in the Rules
of Court 2012 since it was not explained and caused confusion as to its application and
implementation into cross-border online contracts. Hence, it might be subjected to foreign
court’s jurisdiction that will incur highly costs of litigation. In my view, there is still no clear
indication of a special jurisdiction rules for electronic commerce activities. It is a process which
is time and money consuming since to draft new laws or regulations it would still take time and
efforts to come into force. Therefore, the researcher suggests that Malaysia should improve and
amend the more comprehensive legislative framework in dealing with the issue of conflict of
laws that deals with jurisdiction and enforcement if judgment for the sake and benefit of the
online consumers wholly.
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ABSTRACT

Interference from the third party has become one of the biggest contributors to divorce cases in
Malaysia. The third party may come from in-laws or out-laws. This kind of interference is
referred to takhbib. It is a settled law that takhbib has been considered as criminal offense within
the purview of Malaysian criminal law. However, there are difficulties in proving such a
criminal offense. In fact, no such cases have been reported in any Syariah law journal that can
be used as a reference or case study. This paper proposes means of proving that is feasible and
can be implemented in Syaria court to prove takhbib criminal offense. This qualitative study
adopted document analysis as research method in collecting and gathering the appropriate data
and related information. These data have been analysed using qualitative content analysis by
adopting inductive reasoning. This study found out that there are numbers of difficulties that
arise when Syarie Public Prosecutor intended to establish prima facie case; this includes lack
of available eye witness as evidence. The interference from the third party typically comes
through the use of social media like WhatsApp, Telegram, WeChat, and Facebook Messenger.
The use of these social media as means of communication can be brought before the Syariah
Court as part of the evidence. The best mechanism to be applied in this situation is through the
application of digital forensic and expert opinion. The conversations from those social media
will be traced or recorded by the forensic digital examiner, then produced in form of written
document. This study provides a significant contribution toward the betterment of Syariah legal
system in term of evidencing the commission of takhbib criminal offense. In conclusion, there
is still a way provided by the law to prove the commission of a criminal offense. Instead of
suggesting for amendment toward the statutory provisions, the use of statutory provisions
should be utilized well by any legal practitioners.

Keywords: Figh forensics, takhbib, syariah court, digital forensic, expert opinion
Introduction

Interference from the third party has become one of the biggest contributors to divorce cases in
Malaysia. According to BERNAMA (2019), third party interference has become the second
highest main causes to divorce among the civil marriage after the financial problem. This can
be seen on the Figure 1 below. Meanwhile, the research conducted by Shabuddin, Johari,
Abdullah, and Aziz (2016) elucidated that interference from the third party has become among
the main factors of divorce between Muslim spouses in Malaysia. These facts indicate the
seriousness of the threat of a third party's interference against the marriage institution in
Malaysia.
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Figure 1: Info-graphic on Civil Divorce Cases in Malaysia (BERNAMA, 2019)

The third party may come from in-laws or out-laws. As for in-laws, it may come from the family
members themselves such as father, father-in-law, mother, mother-in-law, sister, sister-in-law,
brother, and brother-in-law. In the meantime, out-laws usually comprise of close friends,
colleagues, ex-lover, and secret lover. In short, a third party to the marriage means anyone who
causes a person's marital disputes. In addition, a person who intends to intervene in the marital
affairs of the husband and wife for the good sake is also considered a third party to the marriage
(Jusoh & Dimon, 2014).

Literature Review

It is the fact that not much academic writing that were found related to takhbib or third party
interference in marriage. Only a few scholarly literatures managed to be accessed, among other,
is written by Jusoh and Dimon (2014). Their article is about review on the legislation that deals
with third party interference. The review taken place on the statutory provisions provided under
Syariah Criminal Offenses (Selangor) Enactment 1995 and Law Reform (Marriage and
Divorce) Act 1976. Their study found that both types of law have provisions against third-party
interference. Unfortunately, there is no legal implementation against this offense under the said
law. This is based on the absence of any cases that have been recorded in Syariah Court and
civil court. Their study is focusing on preliminary highlight or an initial review. No in-depth
studies have been conducted covering more focused aspects such as criminal elements, methods
of evidence, and the types of evidence that can be produced.

Meanwhile, Shabuddin et al. (2016) have conducted a study on the divorce factors among
middle-aged couples. They collected the data by using a structured and semi-structured
interview among people at aged of 50 years old and above who already divorced by their
spouse. Based on the data collected and analysed, their study found out eight main factors that
contributed to the increase in divorce rate of older persons. Interestingly, third-party
intervention has become one of these main factors. The findings of this study are also supported
by data from the Malaysian Syariah Judiciary Department (JKSM) which lists the seven key
factors of divorce which among of it is also third-party intervention. This study has indirectly
revealed the fact of the harmful effects of third-party intervention in marriage can lead to
divorce between married couples.
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Based on observations made in previous studies as stated, there are several academic gaps,
including a lack of scholarly discussion of the takhbib or third-party intervention. Second, the
existing discussions focus more on legal reviews and divorce factors. Third, the public is aware
of the dangers of takhbib but they do not know how to respond.

Therefore, this study was conducted to fill in the academic gaps mentioned earlier. This paper
proposes means of proving that is feasible and can be implemented in Syaria court to prove
takhbib criminal offense. This way, the public can figure out what to do before reporting to the
authorities. Whereas the prosecution, they will also be aware of the available evidence to
support their claim for the case.

Methodology

This qualitative study applied document analysis as its research methodology. Document
analysis is known as systematic procedure for reviewing or evaluating documents, both printed
and electronic (Bowen, 2009). This study employed document analysis since it is best suited
for qualitative research to elicit meaning, gain understanding, and develop empirical knowledge
(Miller & Salinas, 2019). This method can be used either as complementary or stand-alone
research methodology (Bowen, 2009; Chinedu & Mohamed, 2017). As for this research, it is
utilised as a stand-alone research method for appraising the books written by scholars and
academicians. In addition, the same methodology is used to evaluate the findings of recent
studies cited in the literatures that are authored in quality and indexed journals. According to
Walsh (2014), the primary purpose of document analysis is to educationally evaluate particular
written documents either public domain or private. It also can be either primary or secondary
documents. As for the purpose of this research, we have evaluated both types of documents.

In this study, we appraised public or primary documents from the Prophetic traditions. This is
because no clear injunctions provided in the Quranic verses regarding takhbib. We determined
the data from this primary document shall be the primary data as it was from a direct source,
reliable and not influenced by any individual view or opinion. Then, the secondary data of this
study is the discussion in the classical and contemporary Islamic hermeneutic and jurisprudence
around the theme of takhbib, Islamic criminal law, and Islamic law of evidence. Furthermore,
secondary data were obtained from the writings in indexed journals mainly Scopus and WOS
related to digital forensic. The documents were obtained from the Scopus database, accessed
through the Ezproxy portal of the Universiti Sains Islam Malaysia.

Then, the obtained data were analysed by using content and thematic analysis. According to
Bowen (2009), document analysis involves skimming (superficial examination), reading
(thorough examination), and interpretation. This iterative process combines elements of content
and thematic analysis. Since this research is a qualitative in its nature, therefore, the content
analysis in this research was applied in an inductive reasoning (Julien, 2008; Safari, Seyedin,
& Jahangiri, 2019). This process involved the development of a recursive process of data
collection and analysis related to the application of a rule, definition, or procedure to successive
results (Hayes, Navarro, Stephens, Ransom, & Dilevski, 2019; Leavy, 2017; Liew, Grisham, &
Hayes, 2018).

Findings and Discussions

This study produced numbers of findings, inter alia, the Syariah point of view towards the issue
of interference from the third party, challenges and diffulties faced by the Syariah legal officers
to prove the case before the Syariah Courts, and applying digital forensic and expert opinion as
means of proving the existence of interference from the third party and fulfilling the elements
of crime. The findings will be discussed thoroughly in this paper.
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1) Interference from the third party in Syariah point of view

One of the key Islamic concepts is the Syariah. Syariah is not regarded as an expression of the
will of the State, but of God’s will (Peters, 2002). Furthermore, it is considered as jurists’ law
because only the jurists have exclusive authority to formulate the rules of Syariah (Peters,
2002). Even though the Syariah comprises of belief, practice and morals, by the passage of time
it has become identified with its legal aspect (Kar¢ic, 2019). Thus, Islamic law became the
standard translation of the term Syariah. Islamic law refers to juristic interpretations (figh) of
divine law (Syariah) (Peters, 2002). It also refers to the diverse legal systems that have been
and continue to be produced with the objective of being in accord with the Islamic faith
(Salaymeh, 2015).

Under Islamic law, interference from the third party to the marriage is considered as takhbib.
This term is derived from the word khab-ba-ba which literally refers to deceit (khada ‘a),
corrupt (fasad), malice (khubth), and deceives (ghish) (al-Faytmi, 1994; al-Razi, 1999; al-
Zabidi, 1987; Ibnu Manzur, 1992). Technically, it means a deceitful man corrupting servants
or wives to be unfaithful to his master or her husband (Ibnu Manzur, 1992; Ministry of Awqaf
and Islamic Affairs State of Kuwait, 1988). Meanwhile, al-Zahabi (2003) defines it as an act of
corrupting woman's heart towards her husband.

Committing this act is shall be liable as committing a grave sin (al-Zahabi, 2003; Ibnu Qayyim
al-Jauziyyah, 1997). There are many arguments from Prophetic traditions that prohibit this
vicious act. Among them:

Narrated by Abu Hurayrah: The Prophet (p.b.u.h) said: “Anyone who incites a
woman against her husband or a slave against his master is not one of us . (Sunan
Abu Daud, vol. 3, p. 503; Sunan al-Kubra, vol. 8, h. 282; Musnad Ahmad, vol. 15,
p. 80)

Word “khabbab” in this hadith refers to act of corrupts, deceits, or incites (al-Khatabi, 1932;
al-Suyutt, 2012). Furthermore, Ibnu Ruslan (2016) and al-Sindi (2010) explained whoever
commit this act on a woman against her husband or a slave against his master is not been
considered as follower of Islam.

In another Prophetic tradition, it is stated that:

Narrated Abu Hurayrah: The Prophet (p.b.u.h.) said: “If anyone corrupts

(instigates) the wife of a man or his slave (against him), he is not from us”. (Sunan
Abu Daud, vol. 7, p. 474)

This hadith connotes the similar meaning as the previous above-mentioned hadith. In addition,
al-‘Azim Abadt (1995) and Ibnu ‘Ilan (2004) elucidated the act of takhbib refers to the act of a
man deceiving, corrupting, or inciting the wife of another to get a divorce from her husband
with the intention to marry her or to marry her with other person.

Therefore, based on the abovementioned points, it can be deduced that takhbib refers to the act
of persuading or inciting someone’s wife to become disloyal toward her husband or instigate
her to get divorce from her husband with the intention to marry her or marry her with other
person. The offence is only established if the offender committed takhbib against someone
else’s wife. Accordingly, if it is committed against someone else’s husband, the offence will
not establish. This is the idea of classical debate around takhbib issues. However, in the context
of Malaysian Syariah criminal law, regardless the targeted victim is someone else’s wife or
husband, the offender shall be liable for committing takhbib criminal offence. This is evident
from Section 38 of Syariah Criminal Offense Act 1997 quoted below:
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Section 38. Instigating husband or wife to divorce or to neglect duties.

Any person who instigates, forces or persuades any man or woman to be divorced
or to neglect his or her duties and responsibilities as a husband or a wife shall be
guilty of an offence and shall on conviction be liable to a fine not exceeding five
thousand ringgit or to imprisonment for a term not exceeding three years or to
both.

On the said provision, it is clearly stated that any person committing takhbib against a wife or
husband of the other person shall be liable of the said offence, and punishable with fine not
more than RM5,000 or imprisonment for not exceeding three years or both (Ismail, 2017).
Therefore, Malaysian Syariah criminal law made wider application of takhbib to include crime
against a husband of the other.

Moreover, this vicious act is considered as a criminal act under the principle of Islamic criminal
law. According to al-Mawardi (2006) and Abu Zahrah (1998), crime is defined as the
commission of prohibited act that is punishable either by hudud, gisas or ta zir punishment.
Meanwhile, ‘Awdah (2005) enlightened that among the prohibited act is committing the act
that is prohibited by Islam. As per discussion above, the act of takhbib is prohibited in Islam.
Therefore, committing takhbib shall be liable as committing the za zir crime and punishable by
ta zir punishment. Ta zir punishment here refers to the punishment for offences at the discretion
of the judge (qgadi) or ruler of the state (Hassanein, 2018).

2) Challenge and Difficulties in proving the case

The objective of Islamic law of evidence is to formulate principles which are essentials for
proving facts relevant for disposal of a case (Mohamad, 1994; Sayfuddin et al., 1968). The most
typical means of proving used in Syariah Courts are witness (syahadah) and confession (igrar).
These due to the arguments contained in the Quranic verses and Prophetic traditions that mostly
refer to testimony and confession. Later, this practice has created a mainstream in the Malaysian
Syariah Courts where syariah legal practitioners are more prefer to have evidence from witness
and confession.

There are numbers of difficulties that arise when Syarie Public Prosecutor intended to establish
prima facie for takhbib cases. The difficulty includes availability of eye witness to give
testimony in court. The commission of takhbib, particularly the act of instigates, forces, or
persuades, is rarely occurred in public. Furthermore, in our age of sophisticated technology,
such acts are easier to be performed online through social media communication like
WhatsApp, Telegram, WeChat, Facebook, and Twitter. The communication usually is done by
private messages, email, and phone calls between two persons. In fact, the conversations thread
and calls log can also be deleted in order to avoid being detected by spouse. These factors have
led to the prosecution's difficulty in obtaining eye witnesses who could see the takhbib act
committed by the accused person.

Besides that, the prosecutors also faced challenge in proving the elements of crime stipulated
under Section 38 of the Act. Under this provision, as opined by Ismail (2017), the crime is only
established when the husband or wife of the other person is proven divorced or neglected the
duty as a husband or wife due to the act of instigates, forces, or persuades done by the accused
person. However, with due respect, we disagree with her opinion as it is too stringent and divert
from the meaning and context of the provision. If we carefully read the provision, the law only
requires the act of the accused person, which is “instigates, forces, or persuades any man or
woman to be divorced or to neglect his or her duties and responsibilities as a husband or a
wife”. Tt doesn’t require the element of effect from such criminal act which either divorce the
spouse or neglect duties and responsibilities as husband or wife. Therefore, we are of the
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opinion that it is sufficient to establish the criminal liability if the accused person has committed
the criminal act as stipulated in the provision. Furthermore, this provision is being part of the
sad al-dhara i (prevention) to stop the threat of third-party interference to the marriage from
happening today. Such threats have the potential to damage marital relationships and even
family institutions. A part from that, this provision is also clearly established to keep Muslim
marriages from collapsing and falling apart. If we become overly strict with the requirement
that divorce or neglect of responsibility be necessary in order to convict criminal behaviour,
then, Syariah law in Malaysia is considered to have failed to protect the marriage. In fact, Syaria
law in Malaysia will also become increasingly difficult to be enforced and implemented
accordingly.

3) Forensic digital and expert opinion as means of proving

The interference from the third party typically comes through the use of social media like
WhatsApp, Telegram, WeChat, Facebook, and Twitter. The use of these social media as means
of communication can be brought before the Syariah Court as part of the evidence. The best
mechanism to be applied in this situation is through the application of digital forensic and expert
opinion.

Digital forensics began as an ad hoc, task oriented practice performed by computer
professionals with no formal processes, tools or training (Garfinkel, 2010). In recent years there
has been an advance within digital forensics towards a more scientifically sound handling of
the evidence by enhanced focus on quality management (Page, Horsman, Sarna, & Foster,
2019), error mitigation, tool testing and verification methodologies (Sunde & Dror, 2019).
According to Seigfried-Spellar and Leshney (2016), digital forensics is an umbrella term that
refers to the analysis of digital evidence, which includes network forensics (Internet traffic),
computer forensics, mobile-device forensics (e.g., cell phone), and malware forensics (e.g.,
viruses). Regarding social media, digital evidence may be found on the physical device or on
the network (Brunty & Helenek, 2013). As for this study, focal point shall be on the physical
device.

Generally, digital forensic investigation involve numerous process which can be summarized
into four main phases (.Johnson, 2014; Pollitt, 2016), first, collecting data from digital devices
such as mobile phone. Second, examine the collected data using a combination of automated
and manual methods to assess and extract data. Third, results of the examination should be
analysed, using well documented methods and techniques (i.e. digital forensic tools), to derive
useful information that addresses the questions that were the impetus for the collection and
examination. Last, the results of the analysis should be reported.

Daniel and Daniel (2012) further expounded among the common types of digital evidence
submitted before the court are deleted data, internet history, e-mail, social media, cell phones,
cellular system and call detail records, and peer-to-peer network. This statement is closely
related to this study as the evidence for offense of takhbib may be submitted in form the
aforementioned evidence.

A number of digital forensic tools are available to analyse social media artefacts from physical
devices, although determining which tool is appropriate depends on the device (mobile phone
vs. laptop) and operating system, and in some instances multiple tools may be needed to conduct
a complete extraction. A few of the more common digital forensic tools are UFED Physical
Analyzer, Magnet Internet Evidence Finder (IEF), XRY, Forensic Tool Kit (FTK®), and
EnCase® (Seigfried-Spellar & Leshney, 2016). However, the digital forensic tools that only
available at Digital Forensics’ section in Royal Police Malaysia (PDRM) are Magnet IEF,
XRY, and EnCase®.
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Magnet IEF is among the product developed by Magnet Forensics (Magnet Forensics, 2019b).
Generally, Magnet Forensics has produced two types of products (Magnet Forensics, 2019a),
first is the lab products that are tools to acquire, analyse, and report on digital evidence and
cases. Second is the agency product to maximize the efficiency of investigative teams.

M [EF v6.2.0.0202 - Licensed to: Magnet Forensics (EF Standard) o) i
File Tools Liensing Hep

Select your search locations Checking for updates

L L
FILES & FOLDERS IMAGES MOBILE

[ ]
Figure 2: Magnet IEF software (Williams, 2013)
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The Magnet IEF is a software programme that categorized under the lab products. It is a popular
tool that recovers digital evidence from computers, smartphones, and tablets, including both
existing cache and deleted data from Internet-related artefacts, such as web browsers such as
Google Chrome, Mozilla Firefox, and Internet Explorer; chat programs such as WhatsApp,
AIM, Skype, and Yahoo Messenger; email such as Gmail, Hotmail, and Yahoo Mail; and
torrent programs such as Ares, Frostwire, and eMule (Murray, 2013; Seigfried-Spellar &
Leshney, 2016). IEF also has a special feature called “chat threading,” which visually recreates
the chat dialog as it would appear on the device (Seigfried-Spellar & Leshney, 2016).

As for example, there are key artefacts that need to be found in WhatsApp when investigating
WhatsApp. However, it slightly differs between Android and iOS system. The focus for this
paper is Android where there are two SQL.ite databases of value for investigators recovering
WhatsApp artefacts: msgstore.db and wa.db. The msgstore.db contains details on any chat
conversations between a user and their contacts. Wa.db stores information on all the WhatsApp
user’s contacts. Both of these databases can be found under the databases folder at the following
locations: /data/data/com.whatsapp/databases/msgstore.db and
/data/data/com.whatsapp/databases/wa.db. The msgstore.db is a relatively simple SQL.ite
database with two tables: chat_list and messages. The messages table contains a listing of all
the messages that a user sends or receives from his/ her contacts. Unlike Kik or BBM, where a
user is required to have a unique username or PIN, WhatsApp uses the user’s phone number as
a unique identifier for both the user and their contacts. This table will include the contact’s
phone number, message contents, message status, timestamps, and any details around
attachments included in the message. Attachments being sent through WhatsApp have their
own table entry and the message contents will contain a null entry with a thumbnail and link to
the photo/image being shared. This attachment is stored directly in the msgstore.db file.
Additionally, the table may contain latitude and longitude coordinates for messages being sent,
allowing the investigator to map out the geolocation details of a user.
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Jd key_remote pd key from me key d satus needs push data timestamg
77 164] 1. whatsapp.net 1 13759908772 S 0- 1375990908422
78 164] s.whatsapp net 0 1375990835-1 Q 0 M 13795905927000
19 164] s.whatsapp.net 0 1375990895-2 0 0 Who's this? 1375590931000
80 164] s.whatsapp.net 1 13759908773 - 0 9/ & )ivwe) E[)> <= 1375900031925
81 164] 5. whatsapp.net 11375908774 b 0 Algandro 1375990942506
£ 164] s.whatsapp net 0 1375990895-3 0 0 Ase you dong character testing? 1375590952000
83 164] s.whatsapp net 1 137599%0877-5 b 0 Whatsapp = general 1375990073065
84 164] 5. whatsapp.net 1 13759908776 5 0 Thasks 137599007734
85 164] s.whatsapp net 0 1375908554 (1] 0 Ll 1375990980000
86 164] s.whatsapp.net 0 13799908955 0 0 Ok slejandio 1375590953000
7 1518 s.whatsapp.net 1 137999081 4 0 1375992832358

Figure 3: WhatApp Messenger Table (Magnet Forensics, 2014)

The chat_list table contains a listing of all the phone numbers that a user communicated with;
however, this is not a complete listing of the user’s contacts. For that we must look at the wa.db.
The wa.db contains a complete listing of a WhatsApp user’s contacts including phone number,
display name, timestamp, and any other information given upon registering with WhatsApp. In
order to gain access the msgstore.db and wa.db, an investigator must root or get a physical
acquisition of the Android device. Otherwise, WhatsApp also stores a copy of the msgstore.db
on the SD card, which is wused for backups at the following location:
/sdcard/WhatsApp/Databases/msgstore.db.crypt. One caveat with this file is that it is encrypted
and must be decrypted prior to analysis. WhatsApp uses several different types of encryption
on this database depending on the version of WhatsApp being used. Recovering WhatsApp
contacts, messages, and attachments on Android is relatively straightforward once you have
access to the appropriate databases.

Figure 4. XRY Mobile Forensics Tool (MSAB, 2019b)

In addition, XRY Mobile Forensics Tool as shown in Figure 3 has the capability to forensically
recover deleted data from mobile devices; smart-phones, mobile phones, 3G modems, GPS and
Tablet devices (MSAB, 2019a). This software also keeps evidence secure and accounted for at
all times, with a full forensic audit trail and protection of the evidence from initial extraction
through analysis to reporting and to presentation in court or in other administrative processes
(MSAB, 2019b). The XRY comprises XRY Logical and XRY Physical tools. The former
product allows the examiner to communicate with the operating system on the device and
request information from the system (MSAB, 2019c). Meanwhile, the later product allows the
examiner to recover all available raw data stored in the device (MSAB, 2019d). It offers
examiner the opportunity to go deeper and recover deleted data from the device. The is also a
XRY Complete tools which enable the examiner to perform both logical and physical
extractions from a device, giving you the best possible opportunity to recover all the available
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data from a mobile device, and allowing you to compare the results between the different
recovery methods (The Senator Leahy Center for Digital Investigation (LCDI), 2014). This
system is supplied with all the necessary hardware from both the Logical and the Physical
systems to ensure you have everything you need to do complete the task.

Guidance
uk-,(,, TWARE

Figure 5: EnCase® Forensic (OpenText Corp, 2019)

With any digital forensic investigation, EnCase® is the most commonly used tools by law
enforcement (Xu, Shi, Cheng, Gong, & Guan, 2018). As shown on Figure 4 above, this software
is among the product made by the OpenText Corp which previously known as Guidance
Software Inc. EnCase® is a used digital forensic investigation for acquisition, preservation,
analysis and presentation of digital evidence (Mohite, Deshmukh, & Gulve, 2016). This tool is
also capable of acquiring data from a variety of digital devices, including smartphones/tablets,
hard drives, and removable media (Seigfried-Spellar & Leshney, 2016). In addition, EnCase®
provides support for social networking sites, including Facebook and Twitter (Cusack & Son,
2012). However, Xu et al. (2018) and Mohammed, Clarke, and Li (2018) were in the opinion
that since EnCase® is a manual analysis using mobile forensic toolkits, thus, there is no
guarantee on the completeness of such evidence discovery and has have a limited ability to
achieve the automation in finding evidence. In fact, it is very time-consuming for the forensic
analysts to manually examine and pinpoint the evidence from the mobile device under
investigation since it may have installed many different types of apps which contains massive
amount of relevant or irrelevant information on them.

These digital forensic tools can be used to trace or record the conversations from the social
media such as WhatsApp through physical evidence seized which are laptop and smartphone.
The process of tracing or recording shall be done by the forensic digital examiner. Then, he
shall record the results of analysis in form of written report. Items to be reported may include
the following: (i) a description of the actions employed; (ii) an explanation of how tools and
procedures were selected; (iii) a determination of any other actions that should be performed,
such as forensic examination of additional data sources, securing identified vulnerabilities, and
improving existing security controls; and (iv) recommendations for improvements to policies,
guidelines, procedures, tools, and other aspects of the forensic process (Pollitt, 2016). This
report can be considered as public documentary evidence that is admissible within the ambit of
Section 57(a)(iii) Syariah Court Evidence (Federal Territories) Act 1997.

Meanwhile, Section 33(1) of the same Act provides a crystal clear provision related to evidence
from expert opinion. Under the said provision, among the acceptable expert opinion is relating
to science. The expression ‘science or art’ under Section 33(1) is elastic enough to be given a
liberal interpretation to include the practice of digital forensic examiners. The Syarie judge may
require the attendance of digital forensic examiner to explain their report which submitted as
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evidence in Syariah Court. When he received subpoena to appear in court, he should provide
exhibit that explains how the conclusions reached. Exhibit should containing a picture or copy
of the analysis results. He later should demonstrate in court the use of digital forensic tools that
have been applied during investigation. When giving his testimony, the examiner shall refer to
the digital forensic tools presented before the court so that the court can understand the insights
and conclusions reached.

With regard to the probative value of the forensic expert’s evidence, this study agrees with the
previous studies stated that it considers to be garinah al-gati‘ah (Haneef, 2006, 2007,
Muhamad et al., 2015; Mutalib & Ismail, 2012). Qarinah al-Qati ‘ah is defined as convincing
circumstances (Haydar, 1991; Sayfuddin et al., 1968), or clear circumstances to a convincing
point (Ibnu 'Abidin, 1992; Ibnu Nujaym, 1997). Although the term used is “Qarinah al-
Qati ‘ah” which means strong or definite garinah, however, the Islamic jurists refer it only to
the level of zan al-ghalib (beyond reasonable doubt). This is because they find that there are
difficulties in any proof including the garinah to reach the level of yagin (Bak & Ibrahim, 1985;
Dabbiir, 1985; ‘Uzayzah, 1990). They even consider that no matter how powerful a method of
conviction, it will never be able to go beyond the level of zan al-ghalib (Mutalib et al., 2018).
This type of garinah shall stand alone and does not require any corroborative evidence (Samriit,
2007). Moreover, it is also considered as conclusive statement (al-Zuhayli, 2002).

This study deduced that forensic expert’s evidence considers tobe garinah al-gati ‘ah based on
several factors that can be used as justifications for this study. The paramount justification is
due to the advanced research development in forensic science and technology. The evidence or
exhibits found and collected during the investigation will be analysed using scientific methods.
This is done in order to obtain important information that can be used for the purpose of
prosecution or claim. This process of analysis is carried out empirically using modern and
scientific tools and technologies. The results of the analysis will be obtained in gquantitative
form as a percentage of the similarity between the analysed exhibit and the suspect.

Conclusion

In conclusion, this study suggests a means of proving for the commission of takhbib criminal
offense. The suggestion given is by proving the fact using digital forensic and expert opinion.
This proposal is made in line with our fully developed era that filled with cutting-edge
technological advances. As of today, offenses are often committed through technological
advances such as the crime being discussed in this paper. For that reason, the method of proof
of such crimes should also be done by using technological advances. From this study also we
can see that there is still a way provided by the law to prove the commission of a criminal
offense. It may be contrary to the mainstream, but as long as it is not in violation of Islamic
law, then, in our opinion, it is possible. Therefore, instead of suggesting for amendment toward
the statutory provisions, the use of statutory provisions should be utilized well by any legal
practitioners.
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ABSTRACT

Traces collected at crime scenes can give hints about ‘what happened?’ and ‘who done it?’.
Silent witness is commonly referred to trace evidence. The name of silent witness suggests a
role for science making such ‘factual evidence’ speaks. Trace evidence is the core of the
forensic science process for historical and epistemological reasons and it constitutes the most
basic material or physical information on crime. Objective of this study is to examine the
importance of trace evidence at crimes scene and during the crime scene investigation. This
qualitative study adopted documentary as well as socio-legal research method in collecting and
gathering the appropriate data and related information. These data have been analysed using
qualitative content analysis by adopting inductive reasoning. This study found out that trace
evidence is consistently incorporated with the Locard exchange principle. It plays an integral
part of the forensic investigation as the forensic science begins at the crime scene. There are
kinds of trace evidence that may be available at crime scene. Furthermore, from Islamic
perspective, there were several occasions occurred during the Prophethood era that
demonstrates the used of trace evidence during crime scene investigation. This indirectly
signifies the importance of trace evidence in Islamic law of evidence. In Malaysian Syariah
legal context, the crime scene investigation is commonly conducted by the religious
enforcement officers. The trace evidence transferred between individuals and objects during
the commission of a crime, if recovered, often corroborates other evidence developed during
the course of an investigation. Therefore, recovering and collecting of such evidence must be
done with a proper procedure plus must be handled appropriately. This is important to avoid
any unnecessary issues such as tempering evidence, break chain of evidence, and incompetent
of forensic analyst. This study contributes to the betterment of crime scene investigation
conducted by the religious enforcement officers. This can be done by appreciating the trace
evidence and improving the process of recovering, collecting, and handling the physical
evidence obtained at crime scene. In conclusion, although trace evidence is referred as silent
witness, but the role of such evidence is very significant in investigation development.

Keywords: Figh forensics, Locard exchange principle, silent witness, crime scene investigation,
syariah court

Introduction

Silent witness is commonly referred to trace evidence. The traces collected at crime scenes can
give hints about ‘what happened?” and ‘who done it?”. The name of silent witness itself suggests
a role for science making such ‘factual evidence’ speaks (M’charek, 2008). In addition, trace
evidence is the core of the forensic science process for historical and epistemological reasons
and it constitutes the most basic material or physical information on crime. According to Stoney
and Stoney (2016), trace evidence analysis has traditionally been approached in one of two
fundamentally different ways: as a generalist practitioner, looking broadly at an assemblage of
many different particle types, or as a specialist practitioner, with attention focused on one
specific particle type. The importance of trace evidence analysis is exemplified in Locard’s
exchange principle which will be elaborated further throughout the discussion.
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Literature Review

It is the fact that not much academic writing that were found related to crime investigation in
Syariah legal perspective. Only a few scholarly literatures managed to be accessed, among
other, is authored by Shariff and Rahman (2018). Their research studied about the sources and
writings regarding investigation and prosecution procedures. Focus is given to the relevance of
traditional investigation and prosecution procedures stipulated in Syariah legal sources
(Quranic verses and Prophetic traditions) as well as Syariah prominent manuscripts. Their
writing, as a whole, touched only on the general principles and the provisions relating to
investigation procedures and Syariah criminal prosecution. However, they do not discuss in
depth about the management aspect in conducting the investigation.

Another study is conducted by Yahya and Samuri (2019) related to power and jurisdiction of
religious enforcement officer and its limitation on the Control and Restrictions of the
Propagation of Non-Islamic Religions to Muslim Enactment. The study was reviewing the
statutory provisions that have been enacted under the said Enactment. Although this research
involved the religious enforcement officers as the subject matter, however, no detailed and clear
discussion on the matter of investigation been made by the authors. The focus is on arrests
rather than investigate even under the heading "Power of investigating and arresting".

A part from that, Azhar, Badarulzaman, Hussain, and Noor (2018) have produced a research
related to parameters of hisbah institution under Syariah criminal procedure. Hisbah is defined
in this article as the implementation of al-Amr bi al-ma'ruf (commanding good) when clearly it
is abandoned, and al-Nahy 'An al-Munkar (preventing evil) when it is committed clearly. They
included the religious enforcement officer as being part of hisbah institution. The study also
linked the prevention of khalwat (close proximity) criminal offense as part of the role of
religious enforcement officer. Lengthy discussion has been put forward in relation to the legal
provisions, power, and jurisdiction of the said officer. Unfortunately, this article does not cover
the investigation aspect related to prevention of khalwat. Another research that correlated
between religious enforcement officer and hisbah has been done by Ibrahim, Don, and Asha'ari
(2017). Their research was focusing on the jurisdiction aspect. In carrying out their duties as
law enforcer, the religious authorities have only the power to carry out their duties under the
enactment of state syariah criminal offenses relating to morality (prevention of evil), faith,
sanctity of Islam and its institutions, and various offenses. Like the previous article, this study
does not discuss on the matter of investigation instead focusing on the current development of
religious enforcement officer in Selangor. At the end of the study, they suggested the
appropriateness of the continuous and expansion research on religious enforcement officers in
the near future for the mutual benefit of transforming the Islamic Affairs Management (PHEI)
in Malaysia towards the better, especially in the performance of hisbah.

Last but not least, the study of Kamaruddin (2015) that highlighted the concept of investigation
in Islam. It is stated that the basis of an investigation is to prevent any wrongdoing. In Islam,
investigation is known as tajassus (spying). This article explained in detail the concept of
tajassus and made an interesting relationship with the investigation conducted by the religious
enforcement officer. At the end of the study, the author concluded that tajassus can be made by
the authorities, but not by the public. The public abides by the general law, which prohibits
spying that is based on the Quranic verses and Prophetic traditions. The enforcement of the
crime of retreat is under the jurisdiction of religious authorities today. Therefore, they must act
within the scope provided by law. The enforcement of crime prevention is under the jurisdiction
of religious enforcement officer today. Therefore, they must act within the scope provided by
law. Although this paper does provide interesting discussion on the concept of investigation in
Islam, it does not touch on investigative procedures such as crime scene investigation, the
process of obtaining evidence, and the detection of criminals.
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Based on observations made in previous studies as stated, there are several academic gaps,
including a lack of scholarly discussion of the crime scene investigation from Syariah
perspective. Second, the existing discussions are more focusing on legal reviews and
preliminary analysis. Therefore, this study was conducted to fill in the academic gaps
mentioned earlier. Objective of this study is to examine the importance of trace evidence at
crimes scene and during the crime scene investigation.

Research Methodology

This qualitative study integrated two methodologies, documentary research and qualitative
content analysis.

Documentary research method is used to appraise the books written by scholars and
academicians. In addition, the same methodology is used to evaluate the findings of recent
studies cited in the literatures that are authored in quality and indexed journals. Documentary
research methods are used to gather and obtain data through studies of the documents, literature
and records that have been produced (Neely & Ponshunmugam, 2019; Prior, 2008). It primary
purpose is to educationally evaluate particular written documents either public domain or
private (Payne & Payne, 2004; Walsh, 2014). It also can be either primary or secondary
documents. For the purpose of this research, we evaluate both types of documents.

In this study, we appraised public or primary documents from the Quranic verses and Prophetic
traditions. We determined the data from these primary documents shall be the primary data as
these data were from a direct source, reliable and not influenced by any individual view or
opinion. Then, the secondary data of this study is the discussion in the classical and
contemporary Islamic exegesis and jurisprudence around the theme of forensic science and
Islamic law of evidence. Furthermore, secondary data were obtained from the writings in
indexed journals mainly Scopus and WOS which were obtained from the Scopus database
accessed through the Ezproxy portal of the Universiti Sains Islam Malaysia.

Then, the obtained data were analysed by using content analysis method to understand,
comprehend, and extract meaningful interpretations of data that circulate in the documents
(Leavy, 2017; Roller & Lavrakas, 2015). Since this research is a qualitative in its nature,
therefore, the content analysis in this research was applied in an inductive reasoning (Ahmad,
Razak, Saharudin, Nasir, & Baharuddin, 2019; Julien, 2008). This process involved the
development of a recursive process of data collection and analysis related to the application of
a rule, definition, or procedure to successive results (Hayes, Navarro, Stephens, Ransom, &
Dilevski, 2019; Leavy, 2017; Liew, Grisham, & Hayes, 2018).

Findings and Discussion

This study produced numbers of findings, inter alia, the relationship between trace evidence
and Locard’s exchange principle, the practice of trace evidence in convicting the acccused
person or exonerating the innocent from Islamic perspective, Malaysian Syariah legal context
in relation to crime scene investigation, and last but not least, the importance of trace evidence
and crime scene management. These findings will be discussed thoroughly in this paper.

1) Trace Evidence and Locard’s Exchange Principle
As stated earlier, the importance of forensic trace evidence analysis is exemplified in Locard’s

exchange principle (Mistek, Fikiet, Khandasammy, & Lednev, 2018). Locard’s exchange
principle broadly deals with matter being left behind following contact between objects or
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persons. The use of Locard’s theory requires samples of trace materials to always be
contamination-free and of accurately known origin (Loeve et al., 2013). This principle has
enriched to become the basis for the forensic examination and analysis (Palenik, 2013;
Saferstein, 2015). The main idea of this principle is whenever two objects come into contact
there is always a transfer of material between them (Mistek et al., 2018). That is to say if a
perpetrator has left behind some type of materials at a crime scene, on a suspect, or on a victim.
Those materials are known as trace evidence.

Trace evidence materials are small quantities of chemical or physical evidence that are found
at a crime scene, on a suspect, or on a victim (Mistek et al., 2018). These materials may involve
any type of substance; among the most useful in recent years have been biological samples such
as blood, saliva, semen or epithelial cells that have enabled DNA profiling and matching to be
undertaken (Byard, James, Berketa, & Heath, 2016). If the trace evidence is managed to be
recovered, it will often corroborates other evidence developed during the course of an
investigation (Saferstein, 2015). According to Mistek et al. (2018), most current forensic
practices are based on the comparison between a questioned sample and a reference sample.
The comparison process can reveal whether two or more objects could have a common origin.
This is mostly the case when physical evidence is recovered from a suspect, victim, or crime
scene and is compared to a sample from known source: crime scene or suspect’s or victim’s
belongings. Fibres recovered from a victim’s shirt might be compared to fibres collected from
suspect’s sweatshirt, or a glass fragment recovered from suspect’s clothing may be compared
to broken glass found at the crime scene. A variety of analytical methods may be used to
compare the microscopic properties, examine the composition, and test the physical properties
of the materials

2) The Practice of Trace Evidence from Islamic Perspective

Appraisal from the Islamic primary scriptures (Quranic verses and Prophetic traditions) showed
several practices of trace evidence conducted by our Prophets (p.b.u.h.) in dealing the case
before them; especially Prophet Jacob (p.b.u.h.), Prophet Joseph (p.b.u.h.), and our beloved
Prophet Muhammad (p.b.u.h.).

As for example, in verses 18, Surah Yusuf, Allah (s.w.t.) mentioned:

“They stained his shirt with false blood. He said: “Nay, but your minds have made
up a tale (that may pass) with you, (for me) patience is most fitting: Against that
which ye assert, it is Allah (alone) Whose help can be sought”

(Surah Yusuf (12): 18)

The brothers of Prophet Joseph (p.b.u.h.) have handed over the garment of Prophet Joseph
(p.b.u.h.) to Prophet Jacob (p.b.u.h.). They had put false blood to support their claim that
Prophet Joseph (p.b.u.h.) had been eaten by a wolf (Rashid Rida, 1999). Prophet Jacob (p.b.u.h.)
performed a comparative analysis of the blood condition on the garment (Baharuddin, 2017b).
His analysis showed that the appeared blood is not consistent with the human blood, but it was
likely from animal (al-Qurtubi, 2006) in terms of the features or specifically known as blood
morphology. The result is further confirmed by the discovery of additional fact, that there was
no wiggle or wolf’s bite effect on the said garment (al-Nahhas, 1988; al-Shawkani, 2000; Ibnu
Abt Hatim, 1998). Based on the analysis of the facts and evidence, Prophet Jacob (p.b.u.h.)
refuted the false allegations made by his children regarding the death of the Prophet Joseph
(p.b.u.h.) (al-Sa‘d1, 2000). In today’s forensic science application, the analysis conducted by
the Prophet Jacob (p.b.u.h.) is known as bloodstain analysis on the fabric (Dicken, Knock, Carr,
& Beckett, 2019; Wu, Michielsen, & Baby, 2019), as well as physical analysis towards textile
damage (Sloan, Fergusson, & Robertson, 2019a, 2019b).
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The above-mentioned verse explained the Locard’s Exchange Principle which stated that every
contact will leave a trace (Byard, James, Berketa, & Heath, 2015). This principle plays an
integral part in forensic science application particularly on the crime scene investigation. The
exchange occurred when the perpetrator of a crime bring something into the crime scene and
he will leave with something from it (Mistek et al., 2018). In the above situation, it was claimed
that the Prophet Joseph (p.b.u.h.) has been eaten by a wolf, however, there is no wiggle or
wolf’s bite effect presented on the said garment. Therefore, due to no exchange happened,
Prophet Jacob (p.b.u.h.) refuted such claim. This principle also applied in another verse of Surah
Yusuf, which is in verse 26 until 29.

“He said: “It was she that sought to seduce me — from my (true) self.” And one of
her household saw (this) and bore witness, (thus):- “If it be that his shirt is rent
from the front, then is her tale true, and he is a liar! But if it be that his shirt is
torn from the back, then is she the liar, and he is telling the truth! So when he saw
his shirt,- that it was torn at the back,- (her husband) said: “Behold! It is a snare
of you women! Truly, mighty is your snare! “O Joseph, pass this over! (O wife),
ask forgiveness for thy sin, for truly thou hast been at fault!”

(Surah Yusuf (12): 26-29)

In the said verses, the Locard’s Exchange Principle has been successfully established as there
was an exchange between the perpetrator’s action and the trace left by her. The perpetrator was
al-'Aziz's wife as she attempted to commit sexual harassment against the Prophet Joseph
(p.b.u.h.). The Prophet Joseph (p.b.u.h.) attempted to escape; unfortunately such attempt had
resulted in his clothes being torn from the back due to the pull by al-*Aziz's wife. The tear on
the clothes of the Prophet Joseph (p.b.u.h.) was from the collar to the bottom of his shirt on the
back (al-Tabari, 2000). The effect of the tear was a result from the intentional force made by
al-‘Aziz's wife to prevent him from escaping (Ibnu Kathir, 1999; Qutb, 2003). The effect of
such a tear is considered to be as trace evidence which is in line with the Locard’s Exchange
principle.

A part from that, several Prophetic Traditions revealed the application of forensic science in
convicting the accused person or proves the claim.

Abdul Rahman bin ‘Auf (r.a.) narrated regarding the story of the killing of Abu
Jahal, “...they both (Mu ‘az bin Amru bin al-Jamuh and Mu ‘az bin ‘Arfa’) hastened
to him with their swords till they killed him. Afterward, they went to the Prophet
(p.b.u.h.) and informed him (of what they had done). The Prophet (p.b.u.h.) asked
them, “Which of you killed him? Have you wiped your swords? " They said: “No.”
The Prophet (p.b.u.h.) then looked at the swords and said, “Both of you killed
him.” He then ordained the belongings (weapons, shields etc...) of Abu Jahal
should go to Mu ‘az bin Amru al-Jamuh.

(Hadith narrated by Al-Bukhari. Vol. 3. No. 1752)

It is permissible to rely on circumstantial evidence in the judiciary because the Prophet
(p.b.u.h.) inferred the presence of bloodstains on their swords to confirm who killed Abu Jahal
(‘Azzam, 2009). By inferring to the said swords, the Prophet (p.b.u.h.) found out that Mu‘az
bin Amru al-Jamuh who cut off Abu Jahal with a fatal blow that eventually killed him (Badr
al-Din al-'Ayni, 2001). Among the inferences been made was the deep of swords penetrated
into the body of Abu Jahal (Badr al-Din al-'Ayni, 2001). Due to that, the Prophet (p.b.u.h.)
ordained the belongings of Abu Jahal to him. Meanwhile, according to al-Nawaw1 (1972), the
reason why the Prophet (p.b.u.h.) said “Both of you killed him.” is actually to keep Mu‘az bin
‘Arfa’ at peace as he also contributed to the killing of Abu Jahal. In today’s technology, the
possible forensic science application to be used in this situation is blood pattern analysis (BPA)
on suspected weapon to identify the owner of bloodstains on the said swords (Comiskey, Yarin,
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& Attinger, 2019; Williams, Graham, Jermy, Kieser, & Taylor, 2019), and autopsy on dead
body to determine the cause of death either caused by slashing or stabbing of objects (Banwari,
2017; Koehler, 2016).

In another tradition, there was an event that can be served as a reference to the forensic analysis
of the foot and shoe impression, which is from the folklore of tribe ‘Ukl and ‘Uraynah.

From Qatadah, Anas (r.a.) narrated: Some people of the tribe of "Ukl and
“Uraynah arrived at Medina to meet the Prophet (p.b.u.h.) and embraced Islam
and said, "O Allah's Prophet! We are the owners of milch livestock (i.e. Bedouins)
and not farmers (i.e. countrymen)." They found the climate of Medina unsuitable
for them. So Allah's Messenger (p.b.u.h.) ordered that they should be provided
with some milch camels and a shepherd and ordered them to go out of Medina and
to drink the camels’ milk and urine (as medicine) So they set out and when they
reached Al-Harra, they reverted to Heathenism after embracing Islam, and killed
the shepherd of the Prophet and drove away the camels. When this news reached
the Prophet, he sent some people in pursuit of them. (So they were caught and
brought back to the Prophet (p.b.u.h.). The Prophet (p.b.u.h.) gave his orders in
their concern. So their eyes were branded with pieces of iron and their hands and
legs were cut off and they were left away in Harra till they died in that state of
theirs.

(Hadith narrated by Al-Bukhari. Vol. 5. No. 4192)

Based on this tradition, al-Qastallani (1905) expounded that the Prophet sent some men to track
down those "UKkl and “Uraynah people who have reverted to Heathenism after embracing Islam,
killed the shepherd of the Prophet and drove away the camels. In addition, Ibnu Hajar al-
‘Asqalani (1960) said that those sent were some twenty Ansar youth along with an al-qa'if, but
did not name the individuals involved in the tracking operation. They managed to track down
"UKI and “Uraynah people based on the foot and shoe impression they left behind on their way
home (Ibnu al-Mulaqqin, 2008; Mulla ‘Ali al-Qar1, 2002). The forensic analyses of the foot and
shoe impression also implied the Locard’s exchange principal as discussed earlier.
Furthermore, the evidence can be obtained in the form of dynamic and static footprints, foot
impressions on the insoles of footwear, such as shoes, on a variety of surfaces, such as soils,
sand, or snow (Kanz, 2015; Krishan & Kanchan, 2015).

there are several events occurred during the companion time where they practice scientific
evidence to prove the case or exonerate the innocent. Among the notable event is as narrated
by Ibnu Qayyim (2011) from Ja'far bin Muhammad:

A woman was brought to Umar bin al-Khattab (r.a.) and she was in love with a
young man from al-Ansar. She was very fond to him, and when he did not obey
her, she tricked him. The woman took an egg, threw away its yolk and put the white
jelly of the egg on her dress and between her legs. Then she came to Umar (r.a.)
shouting that: “This man assaulted and disgraced me among my family and this
is the mark of what he did”. Umar consulted other women and they said that there
is a mark of the sperm on her body and dress. Umar intended to punish the young
man, but the man appealed for help and said: “O commander in chief of the
faithful, verify (be sure) in my case, by Allah | never committed any sin nor
intended to and she was the one who tried to seduce me but I refused.” Umar said.:
“O Abu al-Hassan, what do you think of these two?” Ali looked at what was on
the dress (the mark) then he ordered for some boiling water then he poured it on
the dress. The white solidified. Then Ali smelled and tasted it and he knew the taste
of the egg and scolded the woman so she confessed.
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Saidina Ali (r.a.) used the boiling water (in chemical analysis known as reagents) to test the
purity of the evidence (Baharuddin, 2017a). Reagent is a substance or compound added to the
system to cause a chemical reaction, or added to test if the reaction takes place. In this situation,
possible forensic science application is screening test to detect the presence of semen. Among
the widely screening test practiced to detect the semen is acid phosphatase (AP) screening test.
This test has been considered as the primary test used in the forensic science community as a
presumptive test for the detection of semen stains. This is because semen contained AP. The
Brentamine test is used to detect AP activity. The screening test involves the pressing dampened
filter or blotting paper onto the surface of the item to transfer a proportion of any seminal fluid
present to the paper. The paper is then tested with the chemical reagent (Lewis et al., 2013).
The presence of semen can be observed by formation of purple dye resulting from reaction of
naphtol (in sodium a-naphthyl phosphate that coupled with brentamine salt) with acid
phosphatase in semen stain (Davidson & Jalowiecki, 2012). As for the above case, the result
from analysis conducted by Saidina Ali (r.a.) showed no semen found instead the white jelly of
the egg. Therefore, the case was dismissed and the innocent person successfully been
exonerated from the charge.

A part from that, there was an intoxication case been brought before Abdullah bin Mas‘td, and
he applied the field sobriety test to confirm the allegation.

Narrated Abii Majid al-Hanafi, he said: A man came to Abdullah bin Mas ‘ud with
his nephew drunken, and then he said: | found him drunken. Then Abdullah bin
Mas ‘ud said: “Move him, shake him hard, and then smell his alveolar breath”.

(Hadith narrated by Al-Tabrani. Vol. 9. No. 8572)

The word “tartara” and “mazmaza” refers to action of moving and shaking hard of a person to
smell his alveolar breath in order to determine whether he is drunk or not (al-Suyiti, 2004; Ibnu
Al-Athir, 1979). These actions are closely related with the current test for intoxication, which
is field sobriety test. It has been determined as preliminary tests before ordering the suspect to
be tested with evidential breath or blood test. This test typically consist of a series of
psychophysical tests (Saferstein, 2015). Examples of these tests are the one-leg-stand test,
horizontal gaze nystagmus test, walk-and-turn test, hand-pat test, Romberg test, and tracing of
shapes test (Smith, Robinson, Bazdar, & Geller, 2016).

3) Malaysian Syariah Legal Context in Relation to Crime Scene Investigation

Investigation is an important aspect that needs to be taken into account before a prosecution is
conducted. Investigations are often linked to criminal act and this involves law enforcement
agencies including the police and religious enforcement officers (Aman, 2003). Previous
studies have suggested the Syariah legal terminology for investigation is al-tajassus. However,
with due respect, we disagree with the terminology suggested as it is actually refers to
“espionage” and not “investigate”. There is clear distinction between the act of espionage and
investigating. Espionage is the practice of spying or using spies to obtain information about the
plans and activities. While investigate is to observe or study by close examination and
systematic inquiry. Therefore, in our respect, the correct terminology for investigation is al-
taftish. The lexicon of al-taftish (plural: al-tafatish) refers to investigation or examination on
the subject matter to extract or reveal what is hidden from it (Qal‘ahji & Qunaybi, 1988; Wehr,
1976).

In Malaysian Syariah legal context, the crime scene investigation is commonly conducted by

the religious enforcement officers. The purpose of investigation is to bring the truth in respect
of the crime and furnish the whole truth before the court (Ramlee, 2003).
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According to Part IV of Syariah Criminal Procedure (Federal Territories) Act 1997,
investigations are usually carried out by religious enforcement officers upon (i) receiving the
first information report (Sect. 54); (ii) suspect that an offense has been committed (Sect. 57);
or (iii) get order from a Syariah judge (Sect. 75). Without any of these directions, the
investigation is seldom to be conducted. The first step to investigate a particular crime is the
examination of the crime scene (Aman, 2003; Eeden, Poot, & Koppen, 2016). Crime scene
investigation primarily deals with the identification, collection, proper packaging, transport and
analysis of evidence material (Mateen & Tariq, 2019).

4) The importance of trace evidence and crime scene management.

Once the religious enforcement officers received any of the afore-mentioned directions, they
will immediately go to the scene to affirm the lodged report, identify the crime committed, and
determine the date, time, and place of the crime committed (Aman, 2003). At the same time,
they will also act as crime scene investigators. One of the tasks of a crime scene investigator is
to reconstruct what may have happened and, based on the reconstruction, to decide which traces
are relevant and must be secured. The process of reconstructing a crime usually begins with a
walkthrough of the scene. This preliminary round is done to give the investigator a rough idea
of what happened, why it happened and how it happened. A preliminary hypothesis should be
formulated at the start of the crime scene investigation. The hypothesis should be based on prior
information and on the identification of potential evidence. The next step is the determination
of the evidence: what evidence is present at the scene and which physical traces need to be
secured. Finally, the evidence is secured (Eeden et al., 2016). In short, it involves the following
five steps:

1) Scene survey and evidence recognition;

2) Scene searches;

3) Documentation;

4) Evidence collection and preservation; and

5) Release of the scene (Gaensslen, Harris, & Lee, 2008).

However, not all crime scenes require retrieval of physical evidence from crime scene
investigation. Furthermore, limited resources and personnel have forced many investigation
officers to restrict their efforts in this area to crimes of a more serious in nature. Within the
ambit of Malaysian Syariah criminal offense, the serious crimes shall be determined as seizable
offenses punishable with imprisonment for one year or more (Aziz, 2011). Therefore, this study
believes that crime scene investigation is pertinent for this type of offense due to the seriousness
and severity of the offense.

As discussed earlier, among the duties of crime scene investigator are identification, collection,
proper packaging, transport and analysis of evidence material. By applying the Locard’s
exchange principle, physical traces shall be recognized, preserved, and secured for further
action. The trace evidence transferred between individuals and objects during the commission
of a crime, if recovered, often corroborates other evidence developed during the course of an
investigation. Therefore, recovering and collecting of such evidence must be done with a proper
procedure plus must be handled appropriately. This indicates the importance of crimes scene
management. Crime scenes which are not managed well would lead to either loss of evidence
or poor quality evidence resulting in erroneous exonerations or convictions in a criminal justice
system (Edwards, 2005). In fact, there is the difference between a local legal enforcement and
trained crime scene investigator, which the latter being aware of sensitivity of crime scene puts
serious efforts to identify and collect physical trace evidence from the scene (Mateen & Tariq,
2019). Thus, if schematically searched and properly handled, various tentative evidences found
on the crime scene can become effective evidences for court proceeding.
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Crime scene management is also important to avoid any unnecessary issues such as tempering
evidence, break chain of evidence, and incompetent of forensic analyst. This is evident from
the study conducted by Pickrahn et al. (2015) and Eeden et al. (2016) which stated that the main
emphasis in most of the handbooks written about crime scene processing is not on how the
crime scene should be examined or how to find crime related traces. Instead, the focus of these
handbooks is on preventing crime scene contamination and on the last step in the crime scene
investigation: how to secure different types of physical evidence in an appropriate manner. Our
previous studies found out various problems that may arise as a result of improper and
inaccurate practice in managing evidence (Baharuddin, 2017b; Baharuddin, Ismail, Mutalib,
Ahmad, Hashim, et al., 2019; Baharuddin, Ismail, Mutalib, Ahmad, Nasir, et al., 2019). As
example, dismissal of case to be brought to trial as a result of the expiration of evidence such
as liquor seized turns into vinegar when analysed, dismissal of case to be brought to trial due
to loss of evidence in body fluids such as alcohol content lost from the blood in the body
resulting from the misconduct of the alleged person in the custody of enforcement officers, and
non-compliance with the calibration and service schedules for forensic science instruments
such as breathalysers used in alcoholic beverages.

In order to overcome this problem, investigators must handle and process physical evidence in
a way that prevents any change from taking place between the time the evidence is removed
from the crime scene and the time it is received by the crime laboratory. Changes can arise
through contamination, breakage, evaporation, accidental scratching or bending, or improper
or careless packaging (Saferstein, 2015). The use of latex gloves or disposable forceps when
touching evidence often can prevent such problems (Gaensslen et al., 2008). Any equipment
that is not disposable should be cleaned and/or sanitized between collecting each piece of
evidence. Evidence should remain unmoved until investigators have documented its location
and appearance in notes, sketches, and photographs. Evidence best maintains its integrity when
kept in its original condition as found at the crime site. Whenever possible, one should submit
evidence to the laboratory intact. The investigator normally should not remove blood, hairs,
fibres, soil particles, and other types of trace evidence from garments, weapons, or other articles
that bear them. Instead, he or she should send the entire object to the laboratory for processing
(Gaensslen et al., 2008).

Furthermore, continuity of possession, or the chain of custody, must be established whenever
evidence is presented in court as an exhibit. Adherence to standard procedures in recording the
location of evidence, marking it for identification, and properly completing evidence
submission forms for laboratory analysis is the best guarantee that the evidence will withstand
inquiries of what happened to it from the time of its finding to its presentation in court
(Saferstein, 2015). This means that every person who handled or examined the evidence must
be accounted for. Failure to substantiate the evidence’s chain of custody may lead to serious
guestions regarding the authenticity and integrity of the evidence and examinations of it. A
minimum chain-of-custody record would show the collector’s initials, location of the evidence,
and date of collection. If the evidence is turned over to another individual for care or delivery
to the laboratory, this transfer must be recorded in notes and other appropriate forms. In fact,
every individual who possesses the evidence must maintain a written record of its acquisition
and disposition. Frequently, all of the individuals involved in the collection and transportation
of the evidence may be requested to testify in court. Thus, to avoid confusion and to retain
complete control of the evidence at all times, the chain of custody should be kept to a minimum.

Conclusion
In a nutshell, this study has elucidated the importance of trace evidence at crimes scene and
during the crime scene investigation. It is undeniable that crime scene investigation is more

widely known as forensic investigation methods, and mostly applicable in civil cases. However,
the principles contained in this crime scene investigation can still be applied by the religious
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enforcement officers. This is by applying the well-known Islamic legal maxim “the norm in
regard to things is that of permissibility” (al-Aslu fi al-Ashya’ al-Ibahah). Permissibility in other
words is the natural state and will therefore prevail until there is evidence to warrant a departure
from that position. In addition, this study contributes to the betterment of crime scene
investigation conducted by the religious enforcement officers. This can be done by appreciating
the trace evidence and improving the process of recovering, collecting, and handling the
physical evidence obtained at crime scene.

As far as this study concern, there are no Islamic injunctions that prohibit the use of principles
in crime scene investigation such as trace evidence, crime scene management, and chain of
custody. In fact, the Quranic verses and Prophetic traditions afore-mentioned proved the
application of trace evidence in convicting the accused and exonerating the innocent. Therefore,
this signals the permissibility and encouragement to apply the principles in crimes scene
investigation during the investigating process.

In conclusion, although trace evidence is referred as silent witness, but the role of such evidence
is very significant in investigation development.
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Abstract

Islamic jurisprudence is a widely employed legal system in Muslim countries. Meanwhile,
forensic evidence today has become one of the most important means of proof in solving both
criminal and civil cases. It is crucial to ensure a smooth application of evidential principles
which directly related to investigation and prosecution. Nevertheless, how forensic document
examination may operate within the Islamic legal system has been largely unexplored. The
current paper sets out to explore on the relationship between Islamic jurisprudence and forensic
document by examining the Islamic legal concepts of evidence. It is revitalizing to note that
there has been positive development in Islamic legal system of Malaysia in terms of its criminal
evidence which is practical in nature. However, to what extent forensic document examination
is applicable has not been pointed out until recently. Thus, this paper attempts to identify the
connection between the concept of al-kitabah or documentary evidence and the questioned
document examination in forensic science field. Along with the advancement of technology, it
is essential to apply the current forensic document practice in Shariah judicial institution by
adopting the recent technology to administer the justice. It is suggested that a clear guideline
which governs the document tendered in courts based on scientific methods should be provided
in order to help the practitioner in court trials.

Keywords: Islamic legal system, forensic document, law of evidence, expert opinion,
circumstantial evidence

1. Introduction
The main distinction between the Islamic legal system and the common law is that Islamic law
is derived from the Qur’an and Sunnah. Even though it is based on the principle on set texts, it
does not disregard the fact that it is a detailed juristic system (Abualfaraj, 2011). It appears that
Islamic law has been practiced by substantial number of countries including Afghanistan,
Pakistan and Saudi Arabia. Some other countries implement pluralistic or multiple legal
systems whereby different laws govern different groups within the same country. For instance,
Malaysia operates dual judicial system where Shariah law is only applied to the Muslims.
The comprehensive nature of Islamic jurisprudence governs various human relationships.
Despite of the broad application of Islamic legal system, there is not much discussion on the
relationship between the forensic document examination and Islamic jurisprudence. With the
advancement and increasing development of technology, this is an opportune time to critically
examine the association of forensic science particularly in the field of documents examination
within the context of Islamic law.
Islam is a deen of justice and its sole purpose is to ensure justice in every sphere of life. Islam
emphasized the importance of justice and shuns injustice as stipulated in the Qur’an and
Sunnah. Allah has declared in His Book:
“Indeed we sent Our Messengers with clear signs and revealed with them the book and
the Balance so that they might put people on Justice...”
(Surah al-
Hadid 57: 25)
This verse implied that the ultimate goal of sending the Prophets and Messengers is to ensure
the administration of justice. The significance and necessity of evidence in the administration
of justice is certain in Islamic law. One of the judicial principles in Islamic law is to make a
decision based on evidence. Allah says in the Quran: ) o
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“O ye who believe, if a wicked person comes to you with any news, ascertain the truth,
lest ye harm people unwittingly.”
(Surah al-
Hujurat 49: 6)
In another verse: . ) ) ) ) L
Wil Cplall 055740 & 5 Ly el (i A883) Gy IS i) Wil )
“We sent down to thee the book in truth that thou mightiest judge between people by
that which Allah has shown thee, so be not an advocate for those who betray their
trust.”
(Surah al-
Nisa’ 4: 105)
These verses indicated that ascertainment of the truth or facts in any case are attained only by
proof (Arbouna, 1999). It is vital to have systematic and scientific evidential rules to ensure the
administration of justice.
In Islamic law of evidence, a crime or a right is generally proved by the following sources
namely testimony, admission and confession, circumstantial evidence, documentary evidence,
evidence by expert, oath and knowledge of the judge (al-Zuhayli, 1982). Today, documentary
evidence or kitabah has become one of the frequently used methods of proof. Due to the fragile
nature of documents, they can be easily modified, altered and fabricated by anyone through any
means. Hence, one of the best ways to deal with this issue is by incorporating the elements of
forensic science into Syariah legal system to authenticate any documentary evidence which are
classified as questioned document. The idea is to solve any issue relating to the genuineness of
documents by conducting scientific examination to verify the questioned document. The field
of questioned document examination has developed over time due to the courts’ needs to
correctly interpret and resolve the questions relating to documents’ genuineness, authorship and
sources (Siegel & Saukko, 2012). A considerable amount of literature has been published on
the long-existed connection between science and religion. These studies found that there are
many traces of forensic science which could be found in the manuscript of Shariah.
Notwithstanding its long historical relevance in Islam, forensic evidence in Shariah courts is
not yet treated as convincing forms of evidence. This paper argued that the forensic document
examination as part of forensic evidence has significant roles in shaping the Islamic judicial
system.

2. Methodology

This study is conducted qualitatively from the phase of data collection until the phase of data
analysis. This study utilized the data collected through documentary and library research by
assessing the rules of evidence from Shariah point of view and analysed the principles applied
in forensic document examination to identify their nexus within Islamic legal system.

3. Findings and Discussion

Islam recognized expert opinion as one of the important means of proof. In certain
circumstances, the evidence adduced involves technicalities that are beyond the knowledge of
common men including judges, jury and the lawyers. The judge should inquire from a skilled
person when he is faced with a perplexing issue (A. Othman & R. Hisam, 1996). By way of
illustration, a forensic document examiner in any document examination is deemed as an expert
who can testify in courts.

Apart from that, the interaction of science and religion can be identified through the
admissibility of documentary evidence as circumstantial evidence or garinah in Islamic legal
system. Although disputed, the majority of the ‘ulama have accepted garinah as one of the
means of proof. They are from the four main schools of thought and their proof for admitting
is based on the Qur’an, Sunnah and the practice of the Companions. Abdul Karim Zaidan
defined garinah in a broad manner where it covers anything which may be used as proof or
evidence to establish the existence or non-existence of another (A. Othman & R. Hisam, 1996).
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Islamic jurisprudence and Islamic law of evidence
Shariah literally is the path or a body of moral and religious law derived from religious
prophecy, as opposed to human legislation (Grey, AlMazrouei, Thomas, & Randall, 2018). It
refers to the sacred law of Islam revealed through the Prophet Muhammad (pbuh). In a wider
sense, Shariah is the totality of God’s commands that regulate the relationship of human with
Allah, men with one another and also men with the environment. Islamic jurisprudence or figh
deals with a broad range of human actions, including ‘ibadah (rituals or acts of worship),
munakahat (social interaction), mu ‘amalat (sales transaction) and jinayat (crimes, punishments
and judiciary).
Basically, this study focused on Islamic law of evidence or al-bayyinah as one of the branches
of figh jinayat particularly the role of kitabah or documentary evidence.
The duty to uphold justice is clearly outlined in the Qur’an and Sunnabh. Islam views the giving
of evidence as the discharge of trust on behalf of Allah and to be a witness in accordance with
His Supreme Will (A. Othman & R. Hisam, 1996). Scholars agreed that evidences are crucial
during the course of trial. Nevertheless, some argued that the Islamic rule of evidence is an
understudied area of Islamic law.
Evidence is known by the term “al-bayyinah” which literally means “clearness”. Al-Bayyinah
is an equivalent term to al-Ithbar and the two are often used interchangeably. This word
encompasses a thing which clarifies or explains a right or interest. In fact, the renowned saying
of the Prophet: )
O13al Ja ) 23 2h1 32y G e 3l 06 ol 5 agle ) Ja il Ik & agle ) om)y ule il ()
("R G e Gl 3 o2 2al) e Bl G czhilang o 58
“On the authority of Ibn Abbas (may Allah be pleased with him), that the Messenger
of Allah (peace and blessings of Allah be upon him) said: Were people to be given
everything that they claimed, men would [unjustly] claim the wealth and lives of [other]
people. But, the onus of proof is upon the claimant, and the taking of an oath is upon
him who denies.”
(Hasan hadith narrated by al-Baihaqi, Sunan 10/252)
Muslim scholars have several views in understanding the term bayyinah. The first view belongs
to the jumhur ulama’ who define bayyinah as shahadah or witness (al-Zuhayli, 1982). Second,
according to Ibn Hazm, bayyinah refers to witness and ‘i/m al-qadi (knowledge of the judge)
(Ibn Hazm, n.d.). The final view, according to Ibn Qayyim, the definition of bayyinah
summarizes all forms of evidence in Islam including those types agreed upon by the scholars
such as igrar, yamin and shahadah and also the forms of evidence on which the scholars
disagree such as ‘i/m al-qadi, khabar mutawatir, firasah and others. It is interesting to note that
Ibn Qayyim defines bayyinah comprehensively as anything which clarifies, explains or proves
a position, right or interest which a court or judge may consider in delivering a judgment (lbn
al-Qayyim, n.d.). Based on these views, the third view of Ibn Qayyim is considered as the most
relevant definition which suits the current technological advancement (Mutalib, Ismail, &
Murad, 2018).
In general, there are seven means of proof recognized by syara’ namely shahadah (witness),
igrar (confession), yamin (oath), kitabah (documentary evidence), garinah (circumstantial
evidence), ‘ilm al-qadi (knowledge of a judge), and muayanah wal khibrah (expert evidence)
(al-Zuhayli, 1982). This study attempts to discuss one of the methods of proof which is kitabah
or document. It appears that the classical jurists discussed the term kitabah as one of the form
of judicial evidences in their works. For instance, in the writing of Mahmud Saedon A. Othman,
the term kitabah is used to refer to the evidences in the form of documents (A. Othman & R.
Hisam, 1996). Therefore, in this study the term document will be used interchangeably with
kitabah. The concept of ‘document’ can be defined as anything on which the information is
written, sketched or copied. It is either in the form of traditional such as using paper, wood,
parchment, stone, marble and clay or in modern terms such as the use of diskettes, compact
discs and internet (Wan Ismail & Ramlee, 2013). Al-kitabah are documents, statements or notes
written by someone who may be in the position of authority or a judge or even a layman (A.
Othman & R. Hisam, 1996).

143



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Based on a legal maxim, “correspondence by writing is like a speech”. Thus, evidence may be
in the form of documents that have probative value. Even though, the Muslim jurists are divided
in opinions in regards to the admissibility of al-kitabah, the question is only on whether
documents may be used as a mean of proof in all cases or only in non-gisas or non-hudud cases
such as those relating to property and bequests. The practical significant of document as a mode
of proof is too obvious that the scholars never underestimated the need of this form of evidence
(Arbouna, 1999). Ahmad Fathi Bahnasi (1989), opined that documentary evidence is only
admissible in cases which are not in the hudud and gisas categories.
In Syariah legal system of Malaysia, documentary evidence has been accepted as one of the
means of proof in Syariah courts. By virtue of section 33 of the Syariah Court Evidence (Federal
Territories) Act 1997, Act 561 it is provided that the court may call expert witness to form an
opinion upon a point of foreign law or of science or art, or as to identity or genuineness of
handwriting or finger impressions or relating to determination of nasab, the opinions upon that
point of persons specially skilled in that foreign law, science or art, or in questions as to identity
or genuineness of handwriting or finger impressions or relating to determination of nasab.
Anwarullah (1999) stated that the concept of judicial evidence in Islam is not exactly different
from the practice in common law. Under the common law, evidence is defined as to include all
statements which the court permits or requires to be made before it by witnesses in relation to
matters of fact under inquiry; such statements are called oral evidence. Evidence also includes
all documents produced for the inspection of the Court and such documents are called
documentary evidence.
In general, Islamic law recognises written evidence. Writing has been preferred in Islamic law
in certain matters to facilitate human affairs. Allah SWT says in Surah Al-Bagarah, verse 282
which means; ) i ) o
dade W& GG o o8 Qb 57 sl <l & ARG5S SR AL Jal ) iy i 1) ) sl Gudll Ll
2:282 .54
O you who have faith! When you contract a loan for a specified term, write it down.
Let a writer write between you with honesty, and let not the writer refuse to write as
Allah has taught him...
(Surah Al-
Bagarah 2:282)
This verse encourages us to write a note or translate a description of sales, debts, and charges
into the form of documents. Allah says in the same verse:

“Be not averse to writing down (the contract) whether it be small or great, with (record
of) its terms.”
(Surah Al-
Bagarah 2:282)
The jurists opined that written evidence is merely recommended and not obligatory. They are
prone to rely on oral evidence and consider it safer and more reliable than written evidence
(Anwarullah, 1999). Besides, scholars of Islamic law tend to emphasize the role of orality over
written documents in jurisprudence and practice (Marglin, 2017). This study argued that the
position of documentary evidence in Islam should be reexamined. The vital role of documentary
evidence should never be underestimated. As Ibn Farhiin put it, documents are not ontologically
different from words: “The eye can perceive them and reason can distinguish them, just as it
distinguishes other people and images” (Ibn Farhun, 1986).

Expert opinions

Evidence by an expert or ra’yu al-khabir is one of the means of proof in Islamic law of
evidence. It refers to the testimony given by a person skilled in a certain field (Ibn al-Qayyim,
n.d.). Other than that, expert opinion is defined as the opinion, evidence or testimony given by
someone who is skilful in a field or issue (Bahnasi, 1989). In certain occasions, the judges are
required to ask for the opinion of those who are proficient or are experts in a chosen field. The
expert opinions are used to assist the judges in making decision provided that the court satisfied
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with the competency of the expert. According to Sayed Sikandar (2007), forensic evidence can
be adopted by Islamic law on the grounds that expert opinion is admissible in Islamic law of
evidence. The main argument by the scholars who agreed on the admissibility of expert opinion
is based on the verse of the Qur’an which mentioned: . ) o
Osalad ¥ 5K o) KA JAT 1 SILLE® 2] a5 Vs, V) I (e Ul 5l L
“And before thee also the messengers We sent were but men, to whom we granted
inspiration: if ye realise this not, ask those who possess the Message (Wisdom).”
(Surah  al-
Nahl 16:43)
Expert opinion is applicable for instance in case where the opinion of a doctor is needed to
determine the types of wounds. Besides, in certain situation, the opinion of a veterinarian is
required to determine the animal medicine. Some of the ulama’ even argued that the opinion of
the expert binds the court (A. Othman & R. Hisam, 1996).
In accordance with the ijtihad of the jurists, the validity of expert opinion is derived from the
story of the Prophet Yusuf apart from the Sunnah and the practice of the companions. In this
story, the Prophet Yusuf struggled to escape from the grip of the wife of al-Aziz resulting in
his shirt got torn from the back. In such situation, a wise man said that the shirt’s being torn
from the back was a sign of the truthfulness of Prophet Yusuf’s claim. Based on this story, it
can be inferred that the opinion of a skilled person is highly recognised during that time and
this is similar to the duty of a forensic expert in our age. His skill resembles a forensic
anthropologist of today (Sayed Sikandar, 2007).

Documentary Evidence from Forensic Science Perspective

As discussed earlier, al-kitabah is referring to the documentary evidence. Evidence in the form
of document is not something new. It has always been associated with forensic science in the
form of questioned document examination. Questioned document is simply defined as to any
document which has raised some issues or that has become the subject of an investigation
(Saferstein, 2015). If there is doubt as to whether the document is authentic or who the author
is, then it is a questioned document (Houck & Siegel, 2015).

Meanwhile, questioned document examination is technically referring to a comparative science
in which trained examiners examine the characteristic features of two or more sample
documents in order to compare and contrast different documents (Chesson, Tipple, Barnette,
Cerling, & Ehleringer, 2015). Such examination is carried out by the trained examiners since
they are in charge for the technical examination of documents seized by the legal enforcement,
authorities, or judiciary (De Alcaraz-Fossoul & Roberts, 2017). The forensic examiner
generally looks for answer to some basic questions. These questions include: (a) is the
document an original or a copy?; (b) how many technology has been used to prepare the
document?;(c) is there any evidence that text has been altered or added?; (d) are there any
obvious defects on the page that could lead to the machine being individualized?; and (e) what
ink or toner product type has been employed? (Lennard, El-Deftar, & Robertson, 2015)

The documents that are typically examined include checks, wills, business agreements, birth
and death certificates, forms and correspondence, ransom notes, tickets, suicide and threat
letters, coupons, and voting ballots (Patterson & Fay, 2018).

It is undeniable that various analytical methods may be applied to distinguish between
document elements using their physical and optical properties (Lennard et al., 2015). However,
for the purpose of this study, only few and related methods will be mentioned throughout the
discussion due to the availability of such analytical methods in Malaysian context. Important
to note that in Malaysian context, the governmental body that typically deals with the
questioned document examination is the Department of Chemistry Malaysia, particularly under
the Document Examination Section, Department of Chemistry Malaysia (2018). As showed
under the Figure 1 below, there are numbers of analytical methods that available in Malaysia
(Ahmad & Yacob, 2003), which are including handwriting examination, typewriting
examination, document manipulation, ink examination, and paper comparison.
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Figure 6: The Analytical Methods for Questioned Document Examination

The result of an examination by a document examiner must be able to be exhibited and
displayed in court. The document examiner must provide a court exhibit that can explain how
conclusions can be reached. The exhibit contains enlarged images of both the disputed and the
original writing. When giving testimony, the document examiner must refer to the
accompanying chart so that the court can understand the insights and conclusions reached
(Ahmad & Yacob, 2003).

In addition, the forensic document examiner will provide the analysis report once all relevant
processes have been completed. The report will then be confirmed by the Head of the Forensic
Laboratory Unit before being handed over to the enforcement or prosecution division for further
action. In the eyes of law, by virtue of Section 57(a)(iii) of Syariah Court Evidence (Federal
Territories) Act 1997, the report provided by the forensic document examiner shall be deemed
as a public document forming the acts or records of the acts of public officers. Furthermore,
Section 49 of the same Act considered such document to be part of the primary documentary
evidence in Syariah Courts. Furthermore, Section 194(1) and (2)(c) of Syariah Criminal
Procedure (Federal Territories) Act 1997 elucidated that the court may require the forensic
document examiner who produced the report to attend the court proceeding as witness in any
case in which a Syariah Prosecutor intends to give such report as evidence. The said forensic
document examiner shall attend under the capacity as an expert to give his opinion or testimony
towards the said report. His testimony shall be considered as an expert opinion pursuant to
Section 33(1) of Syariah Court Evidence (Federal Territories) Act 1997. His opinion shall be
considered as garinah, while the facts bearing upon opinions of experts shall also be considered
as garinah as provided under Section 34 of the same Act.

4. Conclusion and recommendations

Evidence is regarded as the cornerstone in any trial. Meanwhile, the main purpose of judiciary
in any given society is to administer justice in order to ascertain the truth. To achieve such, the
trial judges have duty to evaluate the cases in hand until a fair decision could be made. This
objective cannot be attained unless the legal practitioners follow the best mediums that are
based on the evidential rules outlined by the legal scholars. Documentary evidence or kitabah
has become part of the law of evidence with which the courts should comply. It is apparent
from this study that the application of questioned document examination in Syariah courts
would provide a better enforcement of rules of evidence in Syariah courts. However, there are
several challenges faced by Shariah judicial institutions which hinder the progress of document
examination practice. This paper argued that the Islamic legal jurisdictions, not only lack access
to the technologies or have so far not made full use of them, but the academic discussion about
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it is also insufficient. Besides, the continuing issue of jurisdiction between civil and Syariah
courts may hinder the practice of adducing forensic evidence in Syariah courts. Furthermore,
the application of forensic document examination in Syariah courts is impractical in the absence
of clear guidelines or standard operating procedure to evaluate the authenticity of documents
tendered in Syariah court. Therefore, there is a need to integrate the forensic science elements
in proving the genuineness of questioned documents scientifically in order to combat the rising
cases of falsified documents. This research suggested that comprehensive guidelines is
necessary to deal with the document forgery issue using the proper equipments and eventually
improve the reliability of documents as the most common form of evidence tendered in court.
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ABSTRAK

Fenomena kes jenayah yang dilakukan oleh anak yang berada dalam kategori bawah umur dari
hari ke hari semakin membimbangkan. Baik kes jenayah yang melibatkan penghilangan nyawa,
pelanggaran kehormatan, penghilangan harta benda, serta kes penderaan yang mengakibatkan
kecedaraan tubuh. Pada tahun 2017 negara dikejutkan dengan peristiwa kebakaran pusat tahfiz
yang menyebabkan nyawa 23 orang pelajar terkorban dalam peristiwa tersebut. Dan menurut
siasatan pihak yang berkuasa kebakaran ini terjadi angkara perbuatan 7 orang remaja yang
masih berada di bawah umur. Belum lagi dengan peristiwa jenayah lainnya yang lainnya yang
juga dilakukan oleh pelaku bawah umur yang menyebabkan kerugian harta benda. Contohnya
beberapa kes pecah rumah yang berlaku belakangan ini dan dilakukan oleh kanak-kanak yang
berusia 12 tahun. Berbagai kes jenayah yang melibatkan pelaku di bawah umur ini memerlukan
penanganan Yyang sungguh-sungguh dari berbagai pihak. Dalam perundangan islam
dibincangkan tentang sanksi yang dikenakan bagi tindakan jenayah yang dilakukan oleh kanak-
kanak di bawah umur. Melalui kertas kerja ini penulis akan menghuraikan langkah yang
digunakan dalam undang-undang syariah Islam dalam menangani kes-kes jenayah yang
dilakukan oleh kanak-kanak di bawah umur melalui pandangan berbagai mazhab figh. Baik
jenayah yang melibatkan nyawa, ataupun jenayah yang melibatkan kerugian harga benda.

Kata kunci: Figh Jenayah, jenayah bawah umur, pandangan fugaha.

ABSTRACT

Crime phenomenon done by the underage criminals are becoming more concerning day by day.
Whether for crime involving homicide , molestation, property damage ,or physical abuse . On
2017,the whole country was shocked by the news of Tahfiz school fire which resulting in 23
deaths . According to the investigation by the authorities, this incident was done by 7 underage
teenagers. Not to mention that the other cases that were also done by the underages which lead
to property damage. For example, a few latest cases of house raiding was done by kids aged 12.
These crimes done by the underages should be handled seriously by all parties. It was stated in
Islamic law regarding punishments given to the underage criminals. Through this workpaper,
the writer will explain the ways used in Syariah Islamiah (Islamic law) in handling crimes cases
done by underage criminals based on the opinions of various figh mazhab, whether for crime
involving life, or property damage.

Keyword: Figh jenayah, Underage criminals, Fugaha’s opinion
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Pendahuluan

Allah subhanahu wa ta'ala telah memuliakan manusia dengan menjadikannya khalifah di atas
muka bumi, sehingga Dia perintahkan para malaikat untuk bersujud di hadapan manusia, Dia
jadikan alam beserta isinya tunduk di bawah kekuasaan manusia. Dan Dia juga berikan berbagai
hak yang berhak dimiliki manusia dan sekaligus Dia juga tetapkan berbagai kewajipan yang
kena dipenuhi oleh manusia. Antara hak yang diberikan oleh Allah subhanahu wa ta'ala yang
berhak dinikmati oleh semua manusia tanpa mengira umur dan jantina adalah hak untuk hidup,
hak untuk mempertahankan kehormatan dan nama baiknya, serta hak untuk mempertahankan
harta miliknya. Rasulullah sallallahu 'alaihi wa sallam telah memberikan garis panduan tentang
beberapa hak manusia yang wajib untuk dihormati oleh orang lain: "sesungguhnya harta kamu,
darah kamu, dan kehormatan kamu adalah haram (wajib untuk dijaga dan dipertahankan)" (HR
Bukhari, 1987).

Demi menjaga dan mempertahankan berbagai hak yang telah diberikan oleh Allah
subhanahu wa ta'ala kepada manusia, maka Allah menetapkan berbagai hudud dan hukuman
bagi orang yang menceroboh dan melanggar hak-hak tersebut. Bagi orang yang telah merampas
hak hidup orang lain maka Allah subhanahu wa ta‘ala memberikan hukuman yang serupa
dengan perbuatannya: "Wahai orang-orang yang beriman diwajibkan kamu menjalankan
hukuman Qisas (balasan yang seimbang) dalam perkara orang-orang yang mati dibunuh” (QS
al-Bagarah: 178). Bagi orang yang telah mencemarkan kehormatan orang lain (qazaf) akan
dikenakan sebatan, bagi orang yang merampas harta orang lain akan dikenakan potong tangan,
dan bagi orang yang melakukan pelanggaran terhadap hak orang lain yang tidak ditetapkan
sebarang hukuman secara nas akan dikenakan hukuman takzir sesuai dengan keputusan yang
dijatuhkan oleh gadi.

Semua hukuman yang disebutkan akan dikenakan sekiranya yang melakukan
pencerobohan terhadap hak-hak tersebut adalah seorang mukallaf. Sedangkan sekiranya yang
melakukan pencerobohan tersebut adalah anak kecil yang berusia di bawah umur dan tidak
masuk dalam kategori mukallaf apakah dia akan terbebas dari hukuman perbuatan jenayah yang
dia lakukan disebabkan keadaannya yang masih berada di bawah umur? Sehingga orang-orang
yang telah dia cerobohi haknya tidak dapat menuntut keadilan? Ataukah ada hukuman yang
bersifat khusus untuk pelaku jenayah bawah umur ini?

Penglibatan anak bawah umur dalam berbagai tindakan jenayah telah menjadi satu
fenomena dalam masyarakat yang tidak boleh diabaikan begitu saja. Anak bawah umur yang
telah melakukan jenayah pada umur awal memerlukan perlindungan, perhatian, dan pendidikan
dari keluarga dan masyarakat. Kerana sekiranya mereka dibiarkan begitu saja tanpa ada
sebarang tindakan untuk memperbaiki keadaan mereka, dikhawatirkan kecendrungan mereka
untuk melakukan jenayah semakin besar seiring bertambahnya umur mereka.

Artikel ini akan menghuraikan tindakan yang dilakukan oleh syari‘ah Islam dalam
menangani tindakan jenayah yang melibatkan pelaku bawah umur. Apakah pelaku jenayah
bawah umur bertanggung jawab sepenuhnya ke atas tindakan jenayah yang mereka lakukan,
sehingga mereka berhak untuk menanggung sepenuhnya hukuman yang telah ditetapkan oleh
Islam bagi pelaku jenayah?

Jenis Jenayah Mengikut Jenis Hukuman:

Jenis hukuman bagi tindakan jenayah bergantung kepada bentuk jenayah yang dilakukan.
Dalam Islam ada tiga jenis hukuman yang diterapkan bagi berbagai jenayah yang berbeza.
Yang pertama: hudud. Hudud adalah hukuman yang kadarnya sudah ditetapkan oleh
Allah subhanahu wa ta'ala, dan menjadi hak Allah (Ibnu al-Humam, 1997). Dinamakan hudud
kerana batasannya telah ditetapkan (al-Bajirami, 1996). la tidak memiliki kadar minimum
ataupun kadar maksimum. Dan tidak ada individu ataupun kelompok manusia yang memiliki
peluang untuk menggugurkannya kerana hukuman hudud ini merupakan hak Allah subhanahu
wa ta'ala (Oudah,2003). Segala jenis jenayah yang sekiranya dilakukan akan menimbulkan
kemudaratan kepada manusia secara umum, dan penerapan hukuman bagi jenayah tersebut
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bertujuan untuk menjaga kemaslahatan manusia secara umum, maka hukuman ini masuk dalam
kategori hak Allah subhanahu wa ta‘ala yang tidak boleh diganggu gugat oleh manusia.

Jenis jenayah yang hukumannya merupakan hak Allah adalah: zina, qazaf (menuduh
seseorang melakukan zina), meminum minuman yang memabukkan, mencuri, melakukan
perompakan, melakukan kemurtadan, dan melakukan pembelotan terhadap negara. Kerana
hukuman bagi kesemua jenayah ini adalah hak Allah, maka manusia tidak memiliki hak untuk
memberikan keampunan ataupun kemaafan bagi si pelaku untuk terlepas

dari hukuman ini  (Abu Zuhrah, 1998).

Yang kedua: gisas dan diyat. Dinamakan gisas kerana pelaku dikenakan hukuman
serupa dengan perbuatannya (az-Zuhaily, 1989). Sedangkan diyat adalah wang yang
dibayarkan kepada korban perbuatan jenayah atau walinya, sebagai ganti hukuman gisas (Abu
Jayb, 1988). Hukuman gisas dan diyat juga merupakan hukuman yang telah ditetapkan
kadarnya, tanpa ada sebarang kadar minimum dan maksimum. Dan hukuman ini merupakan
hak individu. Yang artinya korban bagi tindakan jenayah ini memiliki hak untuk memaafkan si
pelaku, sehingga si pelaku dapat terlepas dari hukuman.

Ada lima jenis jenayah yang hukumannya adalah gisas dan diyat: gatl al-'amd
(membunuh secara sengaja), gatl syibhu al-'amd (membunuh secara tidak sengaja), gatl khata™
(membunuh secara salah), tindakan jenayah yang dilakukan secara sengaja namun tidak sampai
tahap menghilangkan nyawa hanya menimbulkan kecedaraan tubuh, tindakan jenayah yang
dilakukan secara salah dan tidak sampai tahap menghilangkan nyawa dan hanya menimbulkan
kecedaraan tubuh.

Yang ketiga: takzir. laitu bentuk hukuman yang berupa pengajaran (ta dib) terhadap
suatu perbuatan salah yang tidak memiliki ketetapan hukuman hudud (Abu Jayb, 1988)%.
Hukuman takzir memiliki tujuan untuk memberikan pengajaran bagi pelaku jenayah dan
sekaligus menjadi pembelajaran bagi masyarakat umum. Hukuman ini diterapkan bagi tindakan
jenayah yang tidak masuk dalam kategori jenayah hudud dan gisas, misalnya jenayah pecah
amanah, dan rasuah. Kadar serta jenis hukuman takzir ini tidak ditetapkan dalam nas syari‘ah,
maka ia terpulang kepada keputusan gadi untuk menentukan jenis hukuman yang sesuai untuk
dikenakan bagi pelaku tindakan jenayah kategori ini mengikut kepada jenis jenayah dan
pengaruhnya terhadap kemaslahatan umum. Sekalipun Islam memberikan kebebasan kepada
gadi dan pihak berkuasa untuk menentukan jenis hukuman yang dikenakan bagi tindakan
jenayah dalam kategori hukuman takzir, namun dengan syarat bahawa hukuman yang
dikenakan memberikan manfaat bagi kemaslahatan umum dan tidak bertentangan dengan
syari'ah dan prinisp-prinsip Islam, serta tidak menyalahi ketetapan hukuman yang telah
diperakui oleh kerajaan. Serta tidak boleh memberikan hukuman yang melebihi kadar
maksimum yang telah ditetapkan undang-undang negara, dan tidak boleh lebih ringan dari
kadar minimum yang telah ditetapkan oleh undang-undang negara (Oudah, 2003).

Fasa Perkembangan Manusia Dalam Pelaksanaan Hukuman Bagi Tindakan Jenayah.

Tanggung jawab terhadap tindakan jenayah yang dilakukan oleh seorang manusia dalam
pandangan syariah Islam berlandaskan kepada dua elemen utama, yaitu kesadaran serta
kefahamannya terhadap perbuatan tersebut, dan kerelaannya untuk melakukan perbuatan
tersebut. Dan ketika membicarakan tentang hukuman yang diberlakukan kepada anak kecil
yang terlibat dalam perbuatan jenayah, maka ia bergantung kepada fasa perkembangan yang
dilalui anak tersebut yang dimulai dari waktu kelahirannya sampai sempurna kesadaran dan
kefahamannya serta kerelaannya untuk melakukan suatu perbuatan.

Pertanggung jawaban terhadap suatu tindakan jenayah bergantung kepada fasa
perkembangan manusia ketika jenayah itu dilakukan. Ketika seorang manusia berada pada fasa
tidak memahami perbuatan yang dia lakukan (ghayr mumayyaz) maka tidak ada beban
tanggung jawab yang dikenakan ke atasnya atas perbuatannya. Dan ketika jenayah dilakukan

Dalam pelaksanaan takzir, digunakan sebatan, maksimum 30 kali sebatan, dan minimum tiga kali *
sebatan (Abu Jayb, 1988).
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ketika dia berada pada fasa tidak sempurna kefahamannya terhadap jenayah tersebut
(mumayyaz), maka hukuman yang dikenakan ke atasnya dalam bentuk hukuman ta'dib
(pengajaran). Dan ketika jenayah dilakukan semasa seseorang telah sampai puncak kehahaman
dan kedewasaannya (rusyd) maka dia akan menanggung beban tanggung jawab penuh terhadap
jenayah yang dia lakukan (Saeed, 2010).

Kategori Bawah Umur Dalam Figh Islam.

Fasa bawah umur atau anak kecil merupakan fasa yang paling penting dalam kehidupan
manusia. Kerana fasa ini adalah yang akan menentukan pembentukan karakter seorang manusia
pada masa depan. Para fugaha juga memberikan perhatian yang sangat besar terhadap fasa
bawah umur ini dengan membincangkan hukum-hukum yang berkaitan dengannya.

Menurut al-Kasani yang dimaksud dengan anak kecil adalah "seorang anak dimulai
dari saat dia dilahirkan sehingga dia mencapai usia baligh (mendapatkan mimpi)" (1982).
Sedangkan Ibnu Hajar mendefinisikan anak bawah umur sebagai "seseorang dikatakan sebagai
anak kecil dari mulai dia dilahirkan sampai dia mendapatkan mimpi (baligh)" (2001). Jadi para
fugaha mendefinisikan anak kecil/bawah umur sebagai seseorang yang belum mencapai usia
baligh (Abu Jayb, 1988).

Dalam nas al-Qur an disebutkan bahawa seorang manusia masih dikategorikan sebagai
anak bawah umur selagi dia tidak mengalami mimpi (baligh): "Dan apabila kanak-kanak dari
kalangan kamu telah baligh, maka hendaklah mereka meminta izin sama seperti cara orang
yang-orang (yang telah cukup umur) yang tersebut dahulu”. (QS. An-Nur: 59). dan Rasulullah
saw juga telah menetapkan kadar kedewasaan seseorang dengan mimpi (baligh): "pena (catatan
amal perbuatan) akan diangkat dari tiga orang: dari anak kecil sampai dia mimpi (baligh), dari
orang yang tidur sehingga dia terbangun, dan dari orang gila sampai dia tersadar" (HR.al-
Bayhaqi, 1344H).

Dalam perkembangan manusia ada tiga fasa yang akan dilalui:

Fasa pertama: Ghayr mumayyaz. Fasa ini dimulai dari ketika seseorang dilahirkan sampai ia
berumur kurang lebih tujuh tahun. Pada fasa ini seorang anak dianggap tidak memiliki
femahaman. Dan dalam figh diistilahkan sebagai anak ghayr mumayyaz. Sebetulnya tidak ada
batasan umur tertentu bagi seorang anak untuk mencapai batasan tamyiz, namun para fugaha
telah menetapkan usia 7 tahun sebagai umur mumayyaz seorang anak untuk memudahkan
penetapan hukum (Oudah, 2003).

Berdasarkan kepada penetapan umur tamyiz yang telah ditetapkan oleh para fugaha,
maka jika seorang anak berusia di bawah tujuh tahun melakukan sebuah tindakan jenayah tidak
akan ada sebarang tindakan hukuman yang diberlakukan ke atasnya. Jika dia melakukan
tindakan jenayah yang melibatkan hukuman hudud, seperti mencederai orang lain, maka tidak
akan ada hukuman hudud yang dikenakan ke atasnya. Namun sekiranya tindakan jenayah yang
dia lakukan melibatkan penalti kewangan, dia tidak akan terlepas untuk membayarkan ganti
rugi material, sekalipun dia berada pada fasa ghayr mumayyaz (Saeed, 2010).

Fasa kedua: Mumayyaz. Fasa ini dimulai dari seorang anak berumur tujuh tahun sampai
baligh. Dan kebanyakan fugaha menetapkan fasa ini sampai anak berumur lima belas tahun.
dalam rentang masa tujuh tahun sampai lima belas seorang anak dianggap memiliki
pemahaman yang belum sempurna. Abu Hanifah dalam satu pandangan menetapkan umur
baligh seorang anak 18 tahun sedangkan dalam pandangan yang lain dibezakan antara lelaki
dan perempuan. Umur baligh seorang lelaki 18 tahun, dan perempuan 17 tahun (as-
Sarakhsi,2000). Dan mazhab Maliki sependapat dengan mazhab Hanafi untuk menjadikan usia
18 tahun sebagai usia baligh (Ibnu Rusyd, 1988).

Jika seorang anak melakukan tindakan jenayah yang melibatkan kehilangan nyawa
pada rentang antara umur 7 tahun sampai 15 tahun, atau 18 tahun (bagi beberapa fugaha) , ia
akan terbebas dari sebarang hukuman gisas. Dan sebagai hukuman ke atas perbuatan
jenayahnya, maka ia akan dikenakan hukuman ta'dib (pengajaran).

152



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Fasa ketiga: Baligh. Ini adalah fasa kedewasaan seorang manusia. Pada fasa ini seorang
manusia akan menanggung penuh akibat dari tindakan jenayah yang ia lakukan. Baik yang
melibatkan hukuman hudud, gisas, ataupun takzir.

Perbuatan Jenayah Yang Dilakukan Anak Ghayr Mumayyaz.

Mayoriti ulama telah bersepakat untuk menetapkan batas umur anak yang masuk dalam
kategori ghayr mumayyaz adalah dimulai dari masa kelahiran sampai berumur tujuh tahun.
Dengan ditetapkan batas umur ini memudahkan gadi untuk menetapkan keputusan hukum. Jika
seorang anak ghayr mumayyaz melakukan sebarang tindakan jenayah maka tidak akan
dikenakan sebarang hukuman hudud ataupun ta'dib ke atasnya (Oudah, 2003). Kerana tidak
dapat dibayangkan bahawa seorang anak yang berada dalam umur ghayr mumayyaz dapat
melakukan suatu tindakan jenayah dengan secara sengaja dan perancangan yang matang,
memandangkan tahap kefahaman yang belum sempurna dalam dirinya.

Perbuatan Jenayah Yang Dilakukan Anak Kecil Pada Fasa Mumayyaz.

Makna mumayyaz dalam pengertian figh adalah seorang anak yang dapat memahami perkara
jual beli. la mengerti dan memahami bahawa dengan dilakukannya akad jual beli
makankepemilikan barang berpindah dari penjual kepada pembeli. Dan dapat mengetahui
kecurangan yang jelas dalam suatu transaksi jual beli (Abu Jayb, 1988). Para fugaha telah
menetapkan kategori umur seorang anak dalam fasa mumayyaz. laitu ketika ia mencapai usia
tujuh tahun sampai dia mencapai usia baligh. Dalam menetapkan batasan umur baligh ada
beberapa pandangan ulamak:

Pandangan pertama menyatakan: bahawa seorang anak dikatakan telah mencapai usia
baligh jika telah sampai umur lima belas tahun bagi lelaki dan perempuan. Pandangan ini
dikemukakan oleh mazhab Syafii, Hanbali (Ibnu Qudamah, 1405).

Pandangan kedua menyatakan: seorang anak diketagorikan telah mencapai usia baligh jika
berumur 18 tahun bagi lelaki, dan 17 tahun bagi perempuan. Ini adalah pandangan dari Abu
Hanifah (as-Sarakhsi, 2000).

Seorang anak yang berada pada kisaran umur 7 sampai 15 tahun, atau 18 tahun,
dikatakan sebagai anak yang berada pada umur mumayyaz. Seorang anak yang berada pada
umur mumayyaz ini dikategorikan sebagai anak yang belum sempurna kefahamannya dan
belum dapat membezakan secara sempurna antara perkara yang baik dan jahat. Jika dia
melakukan tindakan jenayah baik yang berupa jenayah hudud atau gisas maka dia tidak dapat
dikenakan hukuman yang bersesuaian dengan tindakan jenayahnya, disebabkan keadaannya
yang berada pada fasa umur yang belum sempurna tahap pemahamannya dan kesadaranya atas
perbuatan jenayah yang ia lakukan. Dan jenis hukuman yang dapat dilakukan adalah hukuman
ta'dib (pengajaran). Dengan tujuan untuk memberikan pengajaran kepadanya, meluruskan
perilakunya, dan mencegah terulang kembali perbuatan jenayahnya di masa hadapan demi
melindungi keselamatan orang awam (Oudah, 2003). Kerana sekalipun dia telah berada pada
umur mumayyaz, akan tetapi dia bukan masuk dalam kategori orang yang yang dapat
dipertanggung jawabkan sepenuhnya atas tindakan jenayahnya.

Menurut Imam al-Kasani, syarat bagi diberlakukannya hukuman terhadap tindakan
jenayah adalah akal. Setiap orang yang berakal wajib untuk dikenakan hukuman bagi tindakan
jenayah yang ia lakukan, tanpa mengira status si pelaku, orang merdeka ataupun hamba sahaya,
lelaki ataupun perempuan, muslim ataupun kafir, orang yang baligh ataupun anak kecil selagi
dia berakal. Kerana mereka ini semua adalah orang yang memiliki tanggung jawab penuh untuk
menanggung perbuatannya, kecuali anak kecil yang berakal (mumayyaz). Maka jenis hukuman
yang dikenakan ke atasnya adalah hukuman ta'dib, kerana dia hanya berkelayakan untuk
menerima hukuman ta’dib sahaja (1982). Dan Syariah Islam tidak menetapkan jenis hukuman
ta'dib yang dapat dikenakan ke atas pesalah mumayyaz. Qadi memiliki kebebasan untuk
menentukan jenis hukuman ta'dib yang sesuai berdasarkan kepada undang-undang negara.

153



VOL 1 SUPPLEMENTARY 3 | SPECIAL EDITION-INPAC
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Berkenaan dengan tanggung jawab untuk menanggung kerugian materil yang terhasil
akibat perbuatannya, maka sekalipun anak mumayyaz terlepas dari hukuman hudud dan gisas,
namun dia tidak terlepas daripada tanggung jawab sivil. Dia memiliki tanggung jawab untuk
menanggung kerugian yang diakibatkan oleh perbuatannya terhadap orang yang menjadi
korban perbuatannya. Kerana dalam prinsip Islam darah dan harta manusia terjaga dari
sebarang pencerobohan, maka kewajipan untuk menanggung kerugian tidak akan tergugur
sekalipun tuntutan hukuman gugur ke atasnya (Oudah, 2003).

Perbuatan Jenayah Yang Dilakukan Anak Yang Telah Mencapai Usia Baligh.

Ketika seorang anak mencapai usia baligh, kefahaman dan kedewasaannya telah terbentuk
secara sempurna. Tanda alami yang menandakan seorang anak telah mencapai usia baligh
adalah dengan terjadinya mimpi basah bagi anak lelaki, dan datang haid atau terjadinya
kehamilan bagi anak perempuan. Sekiranya tidak ada tanda alami yang menunjukkan
kematangan seorang anak, maka digunakan kaidah umur untuk menentukan masa baligh
seorang anak. Umur 15 tahun dikategorikan sebagai umur baligh seorang anak lelaki dan
perempuan menurut pandangan jumhur ulama, sedangkan Abu Hanifah menjadikan umur 18
tahun sebagai had baligh anak lelaki, dan 17 tahun bagi anak perempuan.

Seseorang yang telah berada pada fasa umur baligh jika melakukan tindakan jenayah
maka dia akan memikul penuh tanggung jawab terhadap setiap tindakan jenayah yang
dilakukannya. Baik tindakan jenayah yang melibatkan hukuman hudud, gisas, ataupun takzir
(Oudah, 2003).

Jenayah Pembunuhan Yang Dilakukan Anak Bawah Umur Secara Berseorangan.

Dalam undang undang Islam tindakan jenayah yang menyebabkan kehilangan nyawa terbagi
kepada tiga bagian:

Pertama: pembunuhan secara sengaja (gatlu al-'amd). Yaitu tindakan menghilangkan
nyawa seseorang disertai dengan niat. Dengan menggunakan alat yang dapat menyebabkan
kematian. Bagi tindakan jenayah pembunuhan secara sengaja maka hukuman yang dikenakan
kepada si pelaku adalah gisas, kecuali jika keluarga korban memaafkan si pelaku, maka
hukumannya beralih kepada pembayaran diyat (az-Zuhayli, 1989). Berdasarkan hadith
Rasulullah sallallahu 'alaihi wa sallam: "hukuman bagi pembunuhan secara sengaja adalah
gisas, kecuali wali yang terbunuh memaafkannya” (HR. ad-Daruqutni, 1966).

Kedua: pembunuhan secara salah (gatlu al-Khata®). laitu pembunuhan yang terjadi
tanpa sebarang maksud dari si pelaku. Misalnya, seseorang melemparkan sesuatu benda,
kemudian benda tersebut mengenai orang lain dan menyebabkan kematiannya. Dalam kes yang
seperti ini tidak ada sebarang hukuman gisas yang dikenakan ke atas si pelaku, dan ia hanya
diwajipkan untuk membayar diyat dan kafarat (ar-Ru'ayni, 2003).

Ketiga: pembunuhan yang menyerupai sengaja (gatlu syibhu al-‘amd). Jenis
pembunuhan yang ketiga ini diperakui oleh jumhur ulamak selain mazhab Maliki (Ibnu
Qudamah, 1405). Jika seseorang menyerang orang lain dengan suatu alat yang kebiasaannya
tidak menyebabkan kematian, namun ternyata menyebabkan kematian orang yang dia serang,
misalnya, memukul seseorang menggunakan rotan dan menyebabkan kematian orang yang
dipukul. Maka perbuatan ini dinamakan sebagai pembunuhan yang menyerupai sengaja (gatlu
Syibhu al-'amd). Dalam kes yang sebegini si pelaku tidak dikenakan hukuman gisas dan hanya
diwajipkan untuk membayar diyat al-Mughallazah® serta kafarah (az-Zuhayli, 1989).

Seorang anak yang berada pada usia bawah umur ketika melakukan suatu tindakan
jenayah pembunuhan, maka perbuatannya tersebut masuk dalam kategori pembunuhan yang
mana?

Diyat Mughallazah: sebanyak 100 unta. 40 dari 100 unta tersebut dalam keadaan hamil. Yang ?
menanggung pembayaran diyat ini adalah 'agilah, dan pembayaran boleh dilangsaikan dalam masa tiga
tahun. (at-Tuweijri, 2009).
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Pandangan pertama: pembunuhan yang dilakukan secara sengaja oleh seorang anak
kecil dikategorikan sebagai pembunuhan salah (gatlu al-Khata). Ini adalah pandangan jumhur
ulamak yang terdiri dari mazhab Hanafi (as-Sarakhsy, 2000), Maliki (Ibnu Juza, tt), Hanbali
(Ibnu Qudamah, 1405), salah satu pandangan Syafii pada anak kecil yang belum mumayyaz
(asy-Syarbini, 1997). Berdasarkan kepada hadith yang diriwayatkan oleh Aisyah radiyallahu
‘anha : "catatan (amal perbuatan) diangkat dari tiga orang: orang yang tidur hingga terjaga,
anak kecil sampai dia baligh, orang gila sampai dia waras".

Pandangan kedua: mazhab Syafii menyatakan pembunuhan yang dilakukan anak kecil
secara sengaja masuk ke dalam kategori pembunuhan sengaja. Maka pembayaran diyat bagi
perbuatannya ini kena dia tanggung sendiri dan tidak melibatkan harta keluarganya. Sekiranya
anak kecil ini tidak memiliki harta, maka diyat ini menjadi hutang ke atasnya (asy-Syafii,
1393H).

Pandangan ketiga: mazhab az-Zahiri tindakan jenayah yang dilakukan anak kecil tidak
memiliki sebarang tuntutan hukum. Perbuatan jenayah yang ia lakukan sama halnya dengan
perbuatan yang dilakukan oleh seekor binatang (Ibnu Hazam, tt).

Tindakan Jenayah Yang Dilakukan Anak bawah Umur Bersyubahat Dengan Orang
Dewasa.

Seorang anak kecil yang terlibat jenayah pembunuhan secara bersyubahat dengan orang dewasa
baik secara langsung, ataupun secara tida